Submissions 

to  the 

Ontario  Task  Force 
on 

Financiai  institutions 


( 


Public  Hearings  — 

May  29,  30  and  June  3,  4,  5,  1985 
Huron  Room,  MacDonald  Block, 
2nd  Floor,  900  Bay  St. 
Toronto,  Ontario 


KF 

,1418 
'  ,  05 
:  .392 
198  5 


i 


■  c . 1  mai 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
Ontario  Ministry  of  Finance 


https://archive.org/details/submissionstoontOOonta 


/ 


TABLE  OF  CONTENTS 

SUBMISSIONS 
TO  THE 

ONTARIO  TASK  FORCE 
ON  FINANCIAL  INSTITUTIONS 

1.  Association  of  Canadian  Financial  Corporations 

2.  AVCO  Financial  Services,  Canada  Limited 

3.  Canadian  Bankers'  Association 

4.  Canadian  Bar  Association-Ontario  (Special  Committee) 

5.  Canadian  Life  And  Health  Insurance  Association  Inc. 

6.  Civil  Service  Co-operative  Credit  Society  Limited 

7.  Consumers'  Association  of  Canada  (Ontario) 

8.  Friedland,  Seymour  (Prof.) 

9.  ^Gibson,  J.  Douglas  (Mr.) 
id.  Gordon  Capital  Corporation 

11.  Gots,  John  (Mr.) 

12.  Hepcoe  Credit  Union  Limited 

13.  Household  Trust 

14.  The  Institute  of  Chartered  Accountants  of  Ontario 

15.  Insurance  Brokers  Association  of  Ontario 

16.  The  Life  Underwriters  Association  of  Canada 

17.  London-Life  Insurance  Company 

18.  Long,  John  (Mr.) 

19.  McLeod  Young  Weir  Limited 

20.  Ontario  Mutual  Insurance  Association 

21.  Sarpkaya,  S.  (Mr.) 

22.  Splingaerd,  Peter,  J.  (Mr.) 

23.  Trilon  Financial  Corporation 

24.  Trust  Companies  Association  of  Canada 

May  6,1985 


if-  " 

... 


'  f 


'■  -1/ 


fc  ^ 

■  ,  ■  n*  --  ■  ,  '  ■ 

'  J"-  .  •: 

>  •  ^  '  j  ■  _• ,  ft  ft  Jt> '). . 

-ji 

■*'  ;  I-  J  o  I 

r-' J 

'  ’  0 

•c  ■  < 


'  >.:  ■  •  . 

-  *  *  C  ’  I  „ 


,  V  • 


?3ef '^1  jiii. 


ft.j  1 .1  /, -■ 

^ 

’r-'O 

f.iK^  1  JflVOO 

^  ^  ,  K’J 

1*1  ; 

4>'  41 

'  *  !',.■  A 


<  »  >■ 


A  W  J«r4»?S5^ 


tf 


ASSOCIATION  OF  CANADIAN  FINANCIAL  CORPORATIONS 


RESPONSE  TO 

THE  INTERIM  REPORT  OF 

THE  ONTARIO  TASK  FORCE  ON  FINANCIAL  INSTITUTIONS 
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Description  of  Financial  Corporations 


Statistics  Canada  reported  that,  at  the  end  of  the  third  quarter  of 
1984,  financial  corporations  held  total  assets  valued  at  $13.6  billion,  that 
being  an  aggregate  of  five  sub-groups,  namely 


($  billion) 


.  Acceptance  Corporations  associated  with 

car  and  truck  manufacturing  5.0 

.  General  Acceptance  Corporations  4.6 

.  Consumer  Loan  Corporations  1 .7 

sub-total 


11.3 


.  Acceptance  Corporations  associated  with 

retailers  1.9 

.  Acceptance  Corporations  associated  with 

farm  equipment  manufacturing  0.4 

sub-total  2.3 


TOTAL 


13.6 


(Source:  Statistics  Canada,  Financial  Institutions,  Cat.  No.  61-006) 


The  membership  of  the  Association  of  Canadian  Financial  Corporations  is 
currently  drawn  from  the  first  three-sub-groups  above,  with  total  assets  of 
$11.3  billion.  ACFC's  11  members  account  for  over  80  per  cent  of  that  total. 
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TTie  kinds  of  investments  made  by  the  financial  corporations  in  the  first 
three  sub-groups  is  represented  by  their  gross  receivables  at  the  end  of  the 
third  quarter  of  1984: 


$  million 

per  cent 

Retail  sales  financing 

industrial  and  commercial 

2,333.0 

22.1 

consumer  goods 

1,333.4 

12.6 

Business  loans 

2,333.9 

22.1 

Wholesale  sales  financing 

2,367.5 

22.5 

Personal  cash  loans 

924.4 

8.8 

Residential  mortgages 

681.3 

6.5 

Equipment  leases 

399.2 

3.8 

Other  receivables 

172.7 

1.6 

10,545.4 

100.0 

Financial  corporaiions  may  also  be  recognized  by  the  manner  in  which 
they  fund  their  operations  -  the  commercial  paper  market,  a  market  they  initi¬ 
ated  in  Canada  during  the  1950's.  "Commercial  paper"  is  a  corporate  note,  in 
substantial  denominations,  issued  for  a  term  of  between  30  days  and  three 
years,  and  purchased  by  other  financial  and  non-f inancial  corporations.  This 
method  of  raising  debt  funds  is  in  contrast  to  that  used  by  financial  inter¬ 
mediaries  which  obtain  their  debt  funds  by  accepting  deposits  or  collecting 
insurance  premiums. 

Based  upon  their  historic  soundness  as  an  investment  alternative,  fi¬ 
nancial  corporations  sell  anywhere  from  $10  million  to  over  $100  million  of 
their  corporate  securities  each  working  day,  principally  to  insurance  com¬ 
panies,  trust  companies,  and  banks. 
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There  are  several  reasons  why  individuals  and  businesses  employ  financial 
corporations  as  a  source  of  credit; 

(a)  Financial  corporations  offer  a  competitive,  non-bank  source 
of  credit.  Businesses,  in  particular,  desire  to  maintain 
alternate  sources  of  supply  and  to  avoid  relying  entirely 
on  only  one  lending  institution  for  their  debt  funds. 

(b)  Financial  corporations  specialize  in  and  have  developed 
expertise  with  respect  to  certain  types  of  equipment  and 
specific  industries:  they  tailor  their  credit  services  to 
suit  the  characteristics  of  the  equipment  and  the  needs  of 
those  industries.  For  example,  financial  corporations 
introduced  equipment  leasing  to  Canada. 

(c)  Financial  corporations  have  developed  the  expertise  to 
respond  quickly  to  the  growth-oriented  segment  of  the  economy. 

(d)  Financial  corporations  serving  businesses  are  specialists 
in  "specific  security"  financing,  wherein  the  security 
being  pledged  in  support  of  the  loan  is  limited  to  the 
specific  piece  of  revenue-producing  equipment  being  financed, 
leaving  the  other  assets  of  the  enterprise  free  for  use  as 
collateral  for  other  loans. 

As  a  result  of  efficiency  and  constant  innovation,  financial  corporations 
continue  to  be  employed  by  important  segments  of  the  market  for  significant 
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Reshaping  the  Financial  System 


The  major  issue  facing  the  financial  industry  today  is  what  changes 
ought  to  be  made  to  the  regulatory  structure  of  financial  institutions. 

The  "structure"  has  been  created  by  laws  which  establish  and  govern  major 
sets  of  financial  intermediaries  in  Canada.  These  laws,  both  federal  and 
provincial,  establish  principal  areas  of  business  for  each  major  set  of 
financial  institutions  so  that  trust  companies  carry  out  fiduciary  activities, 
banks  do  banking,  insurance  underwriting  is  reserved  for  insurance  companies, 
and  investment  dealers  underwrite  securities.  Consequently,  a  system  of 
specialized  financial  institutions  serving  segmented  markets  has  developed. 

It  is  generally  known  as  the  "four  pillars"  of  the  financial  system.  Other 
financial  institutions  exist  outside  the  four  pillars,  including  ourselves 
and  credit  unions. 

Upon  this  structure  is  superimposed  federal  legislation  of  a  general 
nature  (e.g..  Bankruptcy  Act,  Interest  Act)  which  affects  all  financial 
intermediaries . 

The  result,  with  different  laws  affecting  different  parties,  and  with 
similar  subject  matter  (e.g.,  disclosure  of  cost  of  borrowing)  being  treated 
differently  by  the  laws  of  the  different  jurisdictions,  is  a  maze  of  regulations 
which  is  contradictory,  inefficient,  and  costly  to  the  public. 


General  changes  required 


We  favour  the  concept  of  a  level  playing  field  in  order  to  redress 
the  competitive  inbalance  created  by  the  regulatory  structure.  This  may 
be  arrived  at  through  deregulation.  The  dilemma  exists,  however,  as  to 
how  deregulation  can  be  achieved  while  at  the  same  time  preventing  banks 
-  the  country's  major  financial  intermediaries  -  from  using  their  dominant 
position  in  the  market  to  achieve  a  virtual  monopoly  of  the  system.  Tbe 
answer  to  this  was  given  in  the  United  States  as  far  back  as  the  early  1970' s: 
the  Hunt  Commission  recommended  in  favour  of  the  deregulation  of  that  country's 
financial  institutions,  but  only  after  a  substantial  transition  period  during 
which  the  less  powerful  institutions  would  be  protected  from  the  dominant 

players  and  grow  stronger,  so  as  to  be  able  to  compete  effectively  in  the 

new  deregulated  rinancial  system.  ’ 

A  lengthy  transition  period  is  even  more  necessary  in  the  Canadian 
setting  given  the  relative  size  in  the  array  of  financial  institutions, 
and  especially  the  predominant  size  of  banks.  '  In  speaking  of  "four  pillars", 
some  degree  of  equal  power  is  assumed.  However,  a  comparison  of  the  relative 
size  of  the  assets  of  Canadian  financial  institutions  clearly  demonstrates 
that  such  an  assumption  is  erroneous:  any  degree  of  equality  is  illusory 
at  best.  Appendix  'B'  illustrates  clearly  that  banks  have  double  the  total 
number  of  assets  held  by  all  other  financial  institutions. 

The  Task  Force  has  already  recognized  the  usefulness  of  a  transition 
period  in  proposing  that  a  "fifth  pillar",  the  credit  union  movement,  be 
given  a  further  period  in  which  the  initiatives  now  being  pursued  to  strengthen 
its  operations  may  take  effect.  We  therefore  recommend  a  move  to  deregulation 
with  a  transition  period  to  allow  all  less  powerful  institutions  the  opportunity 
to  strengthen  themselves  and  to  afford  them  some  protection  from  the  natural 
inclination  of  banks  to  take  them  over  or  otherwise  force  them  out  of  business. 
As  well,  a  transition  period  could  avoid  serious  risks  of  failures  of  financial 
institutions,  potential  loss  of  savings  and  investments,  disruption  in  financial 
markets,  and  growth  in  unemployment. 

A  series  of  steps  would  have  to  be  taken  by  the  regulators  of  financial 
institutions  during  the  transition  period  so  that  moderate  incremental  changes 
would  lead  to  an  organized  reform  of  the  system  by  the  end  of  the  transition 
period.  The  merging  of  all  the  functions  under  one  roof  would  lead  to  the 
creation  of  "financial  supermarkets",  leading  to  enhanced  competition  between 
financial  institutions  and  greater  convenience  for  the  consumer.  We  do 
not  foresee,  at  least  at  first,  an  attempt  by  all  parties  to  offer  all  services. 
Financial  services  can  be  very  complex  and  expertise  must  be  acquired  over 
time.  Consequently,  we  see  "networking"  as  a  short-term  alternative  to 
complete  integration.  "Networking"  is  an  arrangement  whereby  one  financial 
institution  agrees  to  offer  a  specific  service  of  another  institution  to 
its  clients,  usually  for  a  transaction  fee.  One  would  expect  that,  as  the 
transition  period  progresses  and  the  leveling  out  of  the  powers  of  the  different 
institutions  takes  place,  financial  institutions  would  develop  their  own 
expertise. 
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Specific  changes  required 

What  are  the  changes  that  should  be  made  to  existing  legislation  to 
create  a  deregulated  environment  that  is  equitable  and  balanced?  We  propose 
to  set  out  some  examples  of  specific  problems  and  inequities  that  must  be 
dealt  with  by  regulators  and  that  are  of  particular  concern  to  financial 
corporations.  Some  of  them  can  be  dealt  with  by  provincial  authorities. 

Others,  however,  fall  under  federal  or  combined  federal-provincial  jurisdiction. 
These  examples  will  also  serve  as  an  indication  of  the  special  treatment 
given  to  different  groups  in  the  financial  system. 

1.  The  Task  Force  has  already  singled  out  the  credit  union  movement 
as  a  group  which  ought  to  be  permitted  a  transition  period.  Credit 
unions  already  have  considerable  advantages  under  the  current  system: 
they  are  exempt  from  the  Consumer  Protection  Act;  they  are  the  only 
institutions  allowed  to  take  an  assignment  of  wages  under  section  7 

of  the  Wages  Act;  and  they  are  given  favourable  treatment  by  the  tax 
authorities.  Additional  advantages  are  allowed  to  credit  unions  under 
their  governing  legislation. 

2.  Banks  receive  favourable  tax  treatment,  are  exempt  from  generally 
accepted  accounting  principles,  and  continue  to  be  highly  leveraged 
while  other  financial  institutions  are  restricted. 

With  respect  to  leverage,  trust  companies  and  insurance  companies 
have  legislated  limits  for  capital  requirements  with  which  they  must 
comply.  Why  are  there  no  capital  requirements  with  respect  to  banks? 

Recent  federal  and  Ontario  white  papers  on  trust  and  loan  companies 
have  indicated  a  wish  to  avoid  the  complete  domination  of  the  financial 
services  industry  by  banks.  Notwithstanding,  no  legislation  has  been 
enacted,  either  federally  or  provincial ly,  to  expand  the  powers  of 
trust  and  loan  companies. 

Banks  have  gained  a  priority  over  federal  legislative  time  by 
the  requirement  in  the  Bank  Act  for  a  dicennial  review  of  that  statute. 

At  each  such  review,  the  banks  continue  to  expand  their  powers  to  the 
detriment  of  other  financial  institutions.  There  always  seems  to  be 
a  lack  of  legislative  time  for  others  -  the  one  exception  is  credit 
unions. 

3.  TTiis  item  deals  with  consumer  protection.  The  Cost  of  Borrowing 
Disclosure  Regulations  under  the  Bank  Act  came  into  force  on  26  April 
1983.  This  regulation  prescribes  the  manner  of  calculating  and  disclosing 
the  cost  of  borrowing  in  relation  to  loans,  including  mortgages,  made 

by  a  bank. 

The  equivalent  provincial  legislation  is  the  Consumer  Protection 
Act,  and  it  is  at  variance  with  the  federal  regulation. 

As  a  result,  one  set  of  rules  applies  to  banks  (who  hold  about 
two-thirds  of  the  consumer  credit  market  in  Canada)  and  a  different 
set  of  rules  applies  to  other  financial  intermediaries.  You  should 


-6- 


note  as  well  that  the  consumer  protection  legislation  varies  in  each 
province  and  consequently  financial  corporations,  and  certain  others, 
are  reqirtred  to  follow  a  different  set  of  rules  in  each  jurisdiction. 

The  costs  inherent  in  this  are  obvious. 

We  suggest  that  the  differing  requirements  for  the  various  credit 
grantors  create  an  additional,  more  serious  problem:  they  cause  confusion 
among  consumers  and  detract  from  the  comparability  that  is  the  basic 
aim  of  consumer  protection  legislation.  A  consumer  will  be  treated 
unevenly  and  unequally  in  his  dealings  with  different  financial  institutions. 

Yet,  there  is  an  inertia  with  respect  to  enacting,  in  the  province, 
disclosure  rules  similar  to  those  to  which  the  banks  are  subject.  Although 
the  two  western-most  provinces  are  working  on  enacting  similar  disclosure 
rules,  Ontario  has  been  most  reticent  to  go  ahead  with  changes  to  the 
Consumer  Protection  Act  which  would  provide  similar  disclosure  and 
facilitate  the  introduction  of  products  which  would  compete  with  those 
offered  by  banks  and  other  institutions.  We  are  concerned  that  the 
Ministry  of  Consumer  and  Commercial  Relations  appears  not  to  be  interested 
in  a  level  playing  field. 

An  additional  difficulty  relating  to  the  Consumer  Protection 
Act  is  that  variable  lending,  which  is  widely  available  in  the  market, 
may  not  be  permitted  by  the  Act.  Although  government  officials,  in 
response  to  our  submissions,  have  over  the  years  continually  promised  to 
make  the  minute  amendment  necessary  to  maKe  it  clear  that  variable 
lending  is  permitted,  no  such  amendment  has  been  made  to  date. 

4.  As  a  result  of  the  wide  fluctuations  in  interest  rates  during 
the  past  few  years,  many  mortgage  lenders  such  as  banks,  credit  unions, 
trust  companies,  and  insurance  companies,  have  been  offering  variable 
rate  mortgages.  These  are  mortgages  in  which  the  interest  rate,  rather 
than  being  fixed  for  the  term  of  the  contract,  varies  with  a  predetermined 
reference  rate,  such  as  "the  prime  rate".  Yet,  variable  rate  mortgages 
are  effectively  denied  those  lenders  who  respond  to  the  Mortgage  Brokers 
Act,  including  financial  corporations,  because  the  required  disclosure 
form  makes  no  allowance  for  a  variable  rate  and  the  required  amortization 
table  cannot  be  meaningfully  constructed  in  the  case  of  variable  rate 
mortgages . 

The  result  is  an  inconvenience  for  customers  and  less  competition 
in  the  market  place.  Attempts  to  resolve  the  problem  have,  during 
the  past  three  years,  met  with  no  success. 


One  could  cite  other  examples  of  divergencies  and  inconsistencies  in 
the  way  that  different  financial  institutions  are  treated,  for  example: 

differences  between  Ontario's  Personal  Property 
Security  Act  and  the  federal  Bank  Act's  provis¬ 
ions  dealing  with  personal  property  as  security. 

the  absence  of  a  requirement  for  banks  to  respond 
to  the  Securities  Act. 
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The  lack  of  uniformity  in  the  way  different  institutions  are  dealt 
with  results  in  disparate  treatment  for  consumers  and  makes  difficult  the 
comparison  of  services  offered  by  the  competing  institutions. 


Conclusion 

It  is  our  view  that,  if  given  the  opportunity,  a  large  number  of  consumers 
would  be  inclined  to  consolidate  their  services  in  order  to  obtain  all  financial 
services  (such  as  chequing,  savings,  loans,  investments,  insurance,  tax 
planning,  etc.)  from  once  source.  Deregulation  of  the  now  specialized  financial 
industry  is  therefore  necessary  in  order  to  give  all  players  an  opportunity 
to  compete  on  an  equal  footing  for  a  share  of  the  financial  services  market. 

This  simplification  of  regulations  would  lead  from  specialized  financial 
institutions  to  a  level  playing  field  with  financial  intermediaries  forming 
a  homogeneous  group  with  the  opportunity  to  compete  in  the  market  on  an 
even-handed  basis.  Regulation  would  not  be  by  institution  but  on  the  basis 
of  function.  The  removal  of  barriers  between  institutions  would  result 
in  increased  competition,  a  more  efficient  delivery  of  financial  services, 
and  more  competitive  prices. 

These  changes  are  of  a  massive  nature  and  involve  a  total  change  in 
the  structure  of  the  financial  industry.  It  would  require  a  long  transitional 
period  and  would  be  carried  out  in  stages. 

This  period  would  be  critical  in  the  overall  plan:  measures  would 
have  to  be  taken  to  avoid  complete  dominance  of  the  financial  services  industry 
by  banks;  the  powers  of  various  other  financial  institutions  would  have 
to  be  increased  so  as  to  allow  them  to  compete  more  effectively  with  banks; 
the  matter  of  consistency  and  uniformity  of  legislation  across  the  country 
would  have  to  be  reviewed  and  acted  upon  in  a  co-operative  fashion  by  all 
jurisdictions;  obvious  inequities  such  as  we  have  outlined  in  the  previous 
part  would  have  to  be  corrected;  and  each  financial  services  provider  would 
try  to  appeal  to  specific  groups  of  consumer  with  a  new  package  of  services. 

Some  companies  would  use  "networking"  in  order  to  broaden  their  service 
package. 

In  conclusion,  it  is  our  view  that  it  is  preferable  and  more  efficient 
to  regulate  the  financial  functions  of  the  market  rather  than  to  regulate 
the  various  groups  of  institutions  within  the  market.  This  functional  approach 
could  be  accomplished  through  federal-provincial  co-operation  and  the  standardi¬ 
zation  of  both  federal  and  provincial  legislation  relating  to  financial 
institutions.  In  the  absence  of  such  co-ordination,  the  creation  of  a  more 
balkanized  system  of  regulation  for  financial  institutions  may  result. 
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APPENDIX  'A' 


Member  Companies  of  the 

ASSOCIATION  OF  CANADIAN  FINANCIAL  CORPORATIONS 

as  of  15  March  1985 


Ace  Finance  Corporation  Ltd. 

Avco  Financial  Services  Canada  Limited 
Beneficial  Canada  Inc. 

Citizens  Finance  Co.  Ltd. 

Commercial  Credit  Corporation  Limited 
Ford  Credit  Canada  Limited 
Genelcan  Limited 

Household  Finance  Corporation  of  Canada 
Hamilton  Discount  Corporation  Limited 
General  Motors  Acceptance  Corporation  of  Canada,  Ltd. 


Superior  Acceptance  Corporation  Limited 
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APPENDIX  “B" 


COMPARISON  OF  THE  SIZE  OF  THE  ASSETS 
OF  CANADIAN  FINANCIAL  INSTITUTIONS 
AS  OF  SEPTEMBER  30,  1984 


(All  figures  in  Billions  of  Dollars) 
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ONTARIO  TASK  FORCE  ON 
FINANCIAL  INSTITUTIONS 


SUBMISSION  BY  AVCO  FINANCIAL 

SERVICES 


Avco  Financial  Services  would  like  to  thank  the  Commission  for 
the  opportunity  to  comment  on  the  issues  raised  in  the  Interim 
Report. 

Avco  Financial  Services  Canada  Limited  is  a  wholly  owned 
subsidiary  of  Avco  Financial  Services  Inc.  ,  a  Delaware 
corporation,  which  has  its  head  office  located  in  Newport  Beach, 
Cali  fomia. 

Avco  Financial  Services  Canada  Limited  has,  in  turn, 
subsidiaries  in  the  insurance  and  trust  business,  namely  London 
and  Midland  General  Insurance  Company  and  Provincial  Trust 
Company. 

We  have  reviewed  the  Interim  Report,  its  recommendations  and 
proposals  with  care  and  take  this  opportunity  to  express 
ourselves  with  respect  to  several  of  the  issues  raised  in  the 
Interim  Report.  In  particular,  we  wish  to  deal  with  the  issues 
of  deregulation  and  integration  of  financial  services ; 
limitations  on  trust  coirpany  ownership  and  foreign  participation 
in  the  Canadian  financial  marketplace. 

The  issues  raised  in  the  Interim  report  we  wish  to  address  are: 

-  Revision  to  the  Loan  and  Trust  Corporations  Act 

-  Bill  75  Quebec 

-  Intergovernmental  Consultation 

-  Impact  of  Technology 

-  Creation  of  a  new  Regulatory  Framework 

-  Foreign  Ownership 

-  Concentration  of  Economic  Power  vs.  Coirpetition. 

I )  Revision  to  the  Loan  and  Trust  Corporations  Act. 

The  Commission  expressed  its  concern  with  respect  to  the 
problem  of  "self-dealing". 

We  are  of  the  opinion  that  a  prohibition  against 
"self-dealing"  would  be  sufficient.  Amendments  to  the  Act 
should  make  it  clear  that  persons  in  a  position  to  control 
or  influence  management  should  not  be  permitted  to  enter 
into  transactions  with  such  trust  companies  where  the 
transaction  is  of  a  nature  that  the  price  may  be  a  matter 
of  judgment  or  where  the  transaction  involves  substantial 
loans,  securities  or  sales  and  purchases  of  real  property. 
Transactions  involving  the  purchase  and  sale  of  products  or 
services  which  are  available  in  the  open  market  and  where 
the  value  is  easily  ascertained,  should  be  exempt  from  this 
prohibition.  In  this  regard,  we  would  consider  that  the 
purchase  of  management  services,  supplies  and  items  such  as 
computer  time  would  fall  into  this  category. 

A  revision  to  the  Act  of  this  nature  would  increase  the 
protection  against  abuse  that  exists  in  the  Loan  and  Trust 
Corporations  Act  and  would  be  a  more  acceptable  alternative 
than  requiring  the  di vesture  of  holdings  greater  than  10% 
in  a  trust  company. 


The  requirement  to  divest  holdings  greater  than  10%  would 
have  an  adverse  effect  on  the  companies  involved, 
especially  those  that  are  closely  held.  This  requirement 
would ; 

-  impede  growth, 

-curtail  diversification, 

-adversely  effect  the  capital  structure  of  the  trust 
company  involved, 

-create  solvency  problems  through  forced  sales  of 
securities. 

We  are  of  the  opinion  that  the  management  of  trust 
companies  should  be  left  to  the  exercise  of  their  own 
discretion  within  a  well  recognized  and  workable  regulatory 
framework. 

Ins  urance. 


We  recognize  tlie  Commission's  concern  about  the  effect  of 
Bill  75  in  Quebec  and  its  impact  on  the  insurance  industry; 
as  well  as  the  disturbance  caused  by  this  piece  of 
legislation  on  harmony  between  jurisdictions.  We  are, 
however,  of  the  opinion  that  the  integration  of  insurance 
with  other  financial  institutions  offers  the  consumer  an 
opportunity  to  have  available  a  wider  range  of  products 
relating  to  their  needs. 

London  and  Midland  General  Insurance  Company  makes 
available  creditor  related  insurances  to  Avco  custouiers. 

In  addition,  London  and  Midland  has  numerous  other 
insurance  products  that  have  been  designed  to  relate  to  the 
needs  of  Avco  customers. 

We  feel  that  there  is  an  opportunity  here  to  integrate 
related  industries  to  the  advantage  of'  both  industry  and 
the  consumer. 

Intergovernmental  Consultation. 


The  Commission  has  expressed  its  concern  with  the  lack  of 
harmonization  in  the  various  jurisdictions  across  the 
country.  We  readily  recognize  the  jurisdictional  and 
political  difficulties  in  having  eleven  bodies  attempting 
to  rationalize  legislation  in  concurrent  or  overlapping 
jurisdictions.  However,  we  applaud  any  effort  made  to 
generate  consultation  at  the  federal,  provincial  and 
interprovincial  level  for  the  purpose  of  creating  uniform 
rules  across  the  country. 

This  process  will  be  of  benefit  to  all  parties  concerned, 
and  hopefully  the  end  result  will  be  that  the  "rules  of  the 
game"  will  be  uniform  across  the  country. 


Technology. 


The  Commission  has  expressed  a  concern  with  respect  to  the 
costs  of  technology  being  passed  onto  the  consumer  and  with 
respect  to  changes  in  the  industry  being  driven  by 
technological  change.  We  are  of  the  opinion  that  to  date, 
technological  innovation  in  the  industry  has  been  to  the 
benefit  of  the  consumer.  Some  of  the  benefits  have 
been  : 

-fewer  line-ups  in  deposit-taking  institutions, 

-access  to  accounts  after  hours, 

-payments  of  bills  by  electronic  means, 

-quick  transfer  of  funds. 

The  use  of  technology  has  provided  efficient  and  less 
costly  services  to  customers  to  date  and  have  increased 
competition  in  the  industry. 

While  innovation  must  be  monitored  to  ensure  that  the 
consumer  receives  a  benefit,  we  are  of  the  opinion  that 
technological  innovation  in  the  financial  sector  is 
designed  to  create  efficiency  and  to  provide  better 
services  to  the  consumer. 

Regulatory  Framework. 

Any  regulatory  framework  should  have ,  as  its  goals ,  the 
continued  health  of  capital  markets ;  ensuring  quality  of 
service  to  the  consumer;  enhancing  solvency  requirements 
and  maintaining  public  confidence  in  the  industry. 

The  regulatory  framework  should  be  of  benefit  to  both  the 
industry  and  the  consumer. 

Avco  recognizes  the  importance  of  maintaining  public 
confidence  in  the  financial  sector  and  further  recognizes 
other  public  needs  and  benefits  that  are  available  through 
the  properly  designed  regulatory  framework.  We  are  of  the 
opinion  that  the  framework  should  respond  to  the  pressures 
in  the  industry  and  that  regulation  should  be  by  product  or 
service;  not  by  institution. 

By  allowing  integration  and  cross-fertilization  between 
various  aspects  of  the  financial  services  industry,  and  by 
responding  to  this  pressure  by  creating  a  product  or 
service  regulatory  framework,  we  believe  the  public  will 
benefit  through: 

-competitive  pricing  of  services,  through  the  availability 
of  product  and  service  through  one  organization  or  one 
location , 

-consumer  oriented  expertise, 

-increased  competition. 

Regulation  by  product  or  service  would  eliminate  the 
problems  of: 


-having  to  create  restrictions  on  the  nature  of  businesses 
held  by  financial  institutions, 

-creation  of  shareholder  restrictions. 

We  believe  that  there  would  be  value  in  considering  the 
creation  for  each  product  or  service  of  a  quasi -independent 
body  similar  to  the  Ontario  Securities  Commission  to  govern 
the  particular  area  involved.  This  kind  of  broadly  based 
and  well  understood  response  would  encourage  a  rational 
approach  to  deregulation. 

Within  the  framework  of  each  product  or  service  performance 
should  be  measured  against  criteria  such  as  j 
-fitness  of  management, 

-minimum  capital  requirements, 

-proposals  for  viable  financial  operations, 

-operations  showing  a  willingness  to  offer  a  broad  range  of 
products  to  the  public 

-restrictions  on  non-arms  length  transactions, 

-restrictions  to  "quality  test"  investments, 

-retention  of  predetermined  levels  of  equity, 

-providing  services  that  are  deemed  to  be  of  benefit  to  the 
public. 

We  would  like  the  opportunity  to  offer  our  customers  a  full 
range  of  financial  services.  We  know  our  customers  from  a 
financial  planning  perspective,  and  the  products  we  are 
capable  of  delivering  are  not  being  offered  to  them  at 
present.  by  creating  a  regulatory  framework  by  product  or 
service,  it  will  allow  us  to: 

-offer  consumers  a  broader  and  more  comprehensive  range  of 
services  under  one  institutional  umbrella, 

-it  will  help  to  ensure  that  Canadian  financial 
institutions  will  have  sufficient  size  and  resources  to 
compete  internationally, 

-financial  institutions  will  be  able  to  offer  their 
customers  a  range  of  services  specifically  tailored  to 
their  needs  in  an  efficient  and  cost  effective  manner. 

An  opportunity  now  exists  to  create  a  regulatory  framework 
that  is  sensitive  to  the  long  term  needs  of  the  financial 
services  industry  and  overall  economic  strategy.  This 
framework  can  be  used  to  encourage  and  streamline 
investment  allowing  the  industry  to  grow  in  response  to  the 
economic  needs  of  Ontario  and  the  interests  of  the 
consumer. 

Foreign  Ownership. 

The  Canadian  financial  sector  has  traditionally  had  a  low 
degree  of  foreign  participation.  Canadian  financial 
institutions,  in  particular  the  banks,  have  developed  large 
off-shore  holdings.  If  Canada  is  to  maintain  the  benefit 
of  participating  in  an  international  marketplace  and 
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maintain  open  foreign  markets  to  Canadian  banks,  trust  and 
insurance  companies,  then  there  must  be  a  reciprocal 
advantage. 

The  1980  revision  to  the  Bank  Act  which  created  Schedule  B 
of  banks ,  recognized  the  need  for  opening  the  market  to 
offshore  investors.  We  are  of  the  opinion  that' there  are 
to  date  sufficient  limits  on  foreign  ownership  existing  in 
governing  legislation  such  as  the  Trust  Companies  Act  of 
Canada;  the  Loan  Companies  Act  of  Canada;  the  Canadian  and 
British  Insurance  Companies  Act,  and  other  similar  pieces 
of  legislation. 

We  are  of  the  opinion  that  the  issue  of  foreign  ownership 
masks  the  greater  question  of  the  concentration  of 
financial  services  in  the  Canadian  chartered  banks. 

Vlll.  Concentration  of  Economic  Power. 


Since  the  revision  and  restatement  of  the  Bank  Act  in  1967, 
the  Canadian  chartered  banks  have  aggressively  entered  the 
personal  lending  field  and  their  network  of  branches,  low 
cost  of  funds  and  existing  consumer  base  have  placed  them 
in  a  dominant  position.  In  the  early  1970' s,  the  use  of 
bank  credit  cards  at  the  point  of  purchase  gave  them  an 
even  greater  share  of  the  consumer  credit  market.  The 
banks  have  also  moved  into  mortgage  lending,  which  was  the 
traditional  business  of  the  trust  and  mortgage  loan 
companies.  As  a  result,  the  trust  and  mortgage  loan  companies 
have  entered  the  consumer  credit  field.  Credit  unions  in 
turn  have  expanded  their  personal  lending  services. 

It  is  difficult  to  quantify  the  effect  of  the  broadening  of 
the  powers  of  the  chartered  banks  has  had  on  the  mortgage, 
trust  and  consumer  finance  industries.  It  is  clear  in  each 
case  that  in  order  to  continue  in  their  respective 
businesses,  these  companies  have  had  to  resort  to  more 
speculative  transactions  at  higher  risks  as  banks  have  been 
able  to  select  their  preferred  ventures  due  to  the  power 
and  scope  of  the  branch  system  and  low  cost  of  funds. 

These  changes  have  occasioned  a  profound  effect  on  the 
consumer  finance  industry,  reducing  the  industries  market 
share  of  consumer  credit  from  31.7%  in  1967  to  6.5%  in 
1981,  while  the  banks'  share  went  from  39,1%  to  67.7%. 

It  is  clear  that  the  banks  hold  a  predominate  position  in 
the  Canadian  financial  market  place  and  offer  certain 
benefits  from  the  economics  of  sale.  However,  we  are  of 
the  opinion  that  increased  competition  with  the  large  banks 
will  benefit  the  consumer.  Deregulation  of  the  financial 
market  place  will  afford  opportunities  for  greater 
competition  for  the  consumer  loan  market. 


This  submission  is  intended  to  express  our  concerns  and  opinions 
on  issues  raised  by  the  Interim  Report  of  the  Ontario  Task  Force 
on  Financial  Institituions  which  bear  on  Avco's  operations.  We 
are,  in  particular,  of  the  opinion  the  regulation  by  product  or 
service  rather  than  by  institution  will  benefit  the  consumer  and 
the  industry  in  the  long  run. 

The  creation  of  a  regulatory  framework  that  is  sensitive  to  the 
long  term  goals  of  the  finance  industry  and  an  overall .  national 
economic  strategy  will  encourage  investment,  streamline 
investments  as  a  whole,  and  allow  the  industry  to  respond  to  the 
economic  needs  and  interest  of  the  consumer. 

We  would  like  to  thank  the  Dupre  Commission  for  allowing  us  the 
opportunity  to  respond  to  the  issues  raised  in  the  Interim 
Report.  We  look  forward  to  further  public  response  to  these 
issues  and  to  the  final  recommendations  of  the  Commission. 


iff  ft. 
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EXECUTIVE  SUMMARY 


.  In  an  evolutionary  sense,  the  trend  toward  financial  market 
integration  cannot  be  stopped.  Accordingly,  the  challenge 
facing  policy  makers  is  to  "manage"  the  trend  to  ensure  that  it 
is  the  consumer  who  is  the  ultimate  beneficiary  of  change  and 
that  change  contributes  to  the  financial  system's  dual  goals  of 
solvency  and  efficiency. 

.  To  enhance  solvency,  we  recommend  that  deregulation  proceed 
gradually,  in  a  balanced  manner  and  within  the  context  of  a 
regulatory  framework  designed  to  deal  with  an  integrated 
financial  marketplace. 

.  Improved  prudential  regulation  will  be  essential  and  should 
include  more  freguent  and  rigorous  monitoring  of  capital 
adeguacy,  liguidity  and  solvency  data.  It  should  also  include 
more  stringent  public  disclosure  rules. 

.  With  respect  to  market  efficiency,  it  is  essential  that 
financial  market  trends  be  managed  in  a  way  which  promotes 
egual  and  fair  competition  between  institutions.  This  means 
that  all  institutions  must  have  access  to  broadened  powers  at 
the  same  time  and  that  the  same  rules  must  apply  to  all 
institutions  offering  similar  services. 

.  Another  concern  associated  with  the  trend  toward  financial 

market  integration  is  the  increased  potential  for  self-dealing 
and  conflicts  of  interest  which,  ultimately,  will  affect  the 
solvency  of  financial  institutions  and  the  stability  of  the 
financial  system  as  a  whole. 

.  To  reduce  the  opportunity  for  self-dealing,  the  banks  favour 
wide  ownership  of  the  financial  conglomerates  which  will  merge 
in  a  deregulated  environment. 

.  However,  to  the  extent  that  it  may  be  impracticable  to  apply 
the  same  ownership  rules  to  all  institutions,  we  strongly 
recommend  that,  at  the  very  least,  the  regulations  governing 
self-dealing  be  tailored  to  the  degree  of  concentration  of 
ownership  of  the  institutions.  In  our  view,  closely-held 
institutions  should  be  subject  to  more  stringent  self-dealing 
regulation  than  their  widely-held  counterparts. 


(ii) 


.  Similarly,  to  deal  with  conflicts  of  interest  in  a  deregulated 
environment,  we  envisage  a  flexible  regulatory  framework  in 
which  fully  diversified  institutions  are  subjected  to  more 
stringent  conflict-of-interest  rules  than  institutions  which 
choose  not  to  combine  several  "core"  functions  under  a  single 
roof  or  within  the  same  conglomerate. 

.  Effective  management  of  the  changes  shaping  financial  markets 
will  also  reguire  a  high  level  of  federal-provincial 
collaboration.  The  federal  government,  in  its  recently 
released  discussion  paper  on  financial  institutions,  has 
indicated  its  commitment  to  federal-provincial  consultation. 

We  fully  support  the  approach  recommended  by  the  Ontario  Task 
Force  to  achieve  greater  federal-provincial  harmonization. 
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INTRODUCTORY  REMARKS 


The  Canadian  Bankers'  Association  is  pleased  to  have 
this  opportunity  to  comment  on  some  of  the  questions  raised 
and  recommendations  made  in  the  interim  report  of  the 
Ontario  Financial  Institutions  Task  Force  (the  Dupre 
report).  This  report  is  to  be  commended  for  its 
insightful  analysis  of  the  forces  shaping  financial  markets 
and  the  policy  issues  raised  by  the  evolving  integration  of 
financial  institutions.  The  Task  Force  starts  with  a 
fundamentally  sound  view  of  the  structure  and  operation  of 
the  Canadian  financial  system.  This,  in  turn,  is  critical 
to  an  effective  analysis  of  how  the  system  could  and  should 
evolve.  We  agree  with  the  Task  Force's  view  that  the 
primary  function  of  any  financial  system  is  the  allocation 
of  savings  for  productive  purposes  in  a  manner  which 
maximizes  efficiency  without  compromising  solvency.  We  also 
agree  that  investor  confidence  is  critical  in  enabling  the 
financial  system  to  function  in  this  manner. 

Having  established  the  broad  parameters  within  which 
the  financial  system  operates,  the  Task  Force  goes  on  to 
question  whether  or  not  the  trend  toward  integration  of 
financial  functions  will  contribute  to  the  system's  dual 
goals  of  solvency  and  efficiency.  This  leaves  the 
impression  that  Canada  has  some  basic  choice  in  the  matter. 
Our  industry  believes  that,  in  an  evolutionary  sense,  the 
trend  toward  market  integration  cannot  be  stopped  altogether 
and  that  the  challenge  is  to  do  it  well. 

In  fact,  the  banks  are  of  the  view  that  the  term  "four 
pillars"  has  never  been  an  accurate  and  comprehensive 
description  of  the  structure  of  Canadian  financial  markets. 
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As  the  Task  Force  itself  acknowledges,  a  "high  degree  of  ... 
overlap  already  exists"^  between  the  functions  of  the 
so-called  "four  pillars".  We  estimate,  for  example,  that 
conglomerates  combining  two  or  more  "four  pillars"  functions 
under  a  single  corporate  roof  account  for  approximately  30?^ 
of  Canadian  dollar  financial  industry  assets^  and,  as  such, 
represent  a  very  significant  sector  of  the  financial 
services  industry  currently  operating  outside  the  "four 
pillars"  structure. 

In  our  view,  reversing  the  considerable  integration 
which  has  already  taken  place  would  require  a  very  high 
degree  of  federal/provincial  collaboration.  It  would  also 
require  a  commitment  on  the  part  of  policymakers  to  roll 
back  the  closely-held  ownership  structures  which  have 
permitted  the  emergence  of  financial  conglomerates.  This  is 
a  course  of  action  which  governments  have  thus  far  been 
unwilling  to  adopt  and  which  the  Task  Force  itself 
recommends  against.  In  fact,  the  recently-released  federal 
discussion  paper  on  "The  Regulation  of  Canadian  Financial 
Institutions"  clearly  states  government's  intention  not  to 
impose  a  10%  ownership  restriction  on  non-bank  financial 
institutions. 

Since,  in  an  evolutionary  sense,  the  integration  trend 
cannot  be  stopped,  the  challenge  facing  the  Task  Force  will 
be  to  determine  how  to  "manage"  the  trend  so  as  to  ensure 
that  it  contributes  to  the  financial  system's  dual  goals  of 
solvency  and  efficiency.  To  this  end,  f ede r a 1 / p r o v i nc i a  1 
collaboration  will  be  essential  and  we  fully  support  the 
interim  report's  recommendations  in  this  area. 

^  Interim  Report  of  the  Ontario  Task  Force  on  Financial 
Institutions,  p.  9. 

^  See  Appendix  A.  This  calculation  includes  assets  under  the 
administration  of  trust  and  insurance  companies. 
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Furthermore,  we  offer  some  specific  recommendations  for 
enhancing  solvency  in  an  integrated  financial  marketplace  in 
Section  II  B  of  this  brief.  With  respect  to  efficiency,  it 
is  clear  that  broadening  the  powers  of  all  institutions  will 
enhance  competition  in  those  "core”  markets  which  were 
effectively  sheltered  from  competition  in  the  past  and  will 
improve  efficiency  in  the  delivery  of  those  "core"  services 
to  the  public.  However,  in  order  for  this  to  happen,  all 
institutions,  including  the  banks,  must  be  given  access  to 
broadened  powers  at  the  same  time  and  this  is  a  message 
which  we  will  be  emphasizing  in  our  submission  to  the 
federal  government  on  its  recently-released  discussion  paper 
on  financial  regulation.  Providing  only  certain 
institutions  with  selected  access  to  these  powers,  as 
proposed  in  the  federal  discussion  paper,  would  detract  from 
market  efficiency  and  would  unnecessarily  limit  the  range  of 
products  and  services  available  to  the  consumer.  It  would 
also  have  a  negative  impact  on  the  competitive  strength  of 
institutions  which  are  not  permitted  to  expand  their  range 
of  services  and  would  clearly  be  inequitable,  a  situation 
which  would  only  lead  to  further  calls  for  legislative 
adjustment. 

It  is  in  the  context  of  this  "level  playing  field" 
principle  that  all  of  our  subsequent  comments  should  be 
viewed.  These  comments  are  organized  under  the  following 
three  headings : 

.  Responses  to  Questions  Posed  by  the  Task  Force 
.  Comments  on  Specific  Recommendations 
.  Other  Comments 

For  ease  of  reference.  Section  II  of  this  brief 
presents  our  responses  to  the  major  questions  posed  by  the 
Task  Force  under  headings  which  align  with  those  appearing 
in  the  interim  report,  as  follows: 
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(a)  Conflict  of  Interest 

( b )  Solvency 

(c)  Concentration 

( d )  Regulatory  Approaches 

(e)  Jurisdiction 

(  f )  Internationalization  of  Markets 

( g )  Ownership 

( h)  Technology 

(i)  Consumer  Demand 


Having  addressed  the  questions  raised  under  each  of 
these  headings,  we  will  comment,  in  Section  III,  on  the 
Dupre  report's  major  recommendations,  as  follows: 

A.  Recommended  Revisions  to  the  Conflict  of  Interest 
Provisions  of  the  Loan  and  Trust  Corporations  Act. 

B.  Proposed  Regulatory  Approach  to  Quebec-Rased 
Insurance  Companies. 

C.  Proposals  Governing  Ontario  Credit  Unions. 

D.  Intergovernmental  Consultation. 

II  RESPONSES  TO  QUESTIONS  POSED  BY  THE  TASK  FORCE 


A.  Conflicts  of  Interest 


There  are  two  major  types  of  conflict  of  interest 
which  need  to  be  distinguished,  as  follows: 

( i )  Conflicts  Associated  with  "Self-Dealing": 


The  first  type  of  conflict  relates  to  the 
problems  caused  by  "self-dealing"  on  the  part  of 
those  in  a  position  to  control  a  financial 
institution.  This  type  of  conflict  is  most 
pronounced  in  a  closely-held  financial 
institution  and  has  been  associated  with  the 
majority  of  financial  sector  failures  in  recent 
years.  It  is  also  of  paramount  concern  in 
considering  whether  or  not  cross-ownership  between 
the  "real"  and  "financial"  sectors  of  the  economy 
should  be  allowed. 
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One  approach  to  addressing  the  problem  of 
'•self-dealing"  calls  for  a  prohibition  against 
closely-held  ownership  and  a  strict  segregation  of 
the  "real"  and  "financial"  sectors  of  the 
economy.  As  set  out  in  Section  II  G  of  this 
brief,  we  would  favour  imposing  ownership  limits 
at  the  level  of  the  ultimate  financial  holding 
company.  However,  this  is  an  approach  which 
govern (nents  have  been  unwilling  to  adopt,  as 
evidenced  in  the  failure  of  the  recently-released 
federal  discussion  paper  to  limit  ownership  or  to 
require  a  dismantling  of  the  many  rea  I / f i none i a  I 
conglomerates  which  already  exist  in  Canada. 

An  alternative  approach  to  reducing  the 
problems  associated  with  "self-dealing"  is  through 
regulation.  This  is  the  approach  recommended  by 
the  Task  Force  in  its  interim  report.  In  our 
view,  in  order  for  this  approach  to  be  effective, 
it  will  be  essential  to  differentiate  between 
closely-held  and  widely-held  institutions  in 
developing  a  regulatory  framework  to  control 
conflicts.  As  recent  history  attests,  closely- 
held  institutions  are  clearly  susceptible  to  a 
greater  risk  of  "self-dealing"  than  their  widely- 
held  counterparts  and  this  risk  differential 
should  be  reflected  in  legislation. 

Accordingly,  we  believe  that,  as  a  general 
principle,  the  more  concentrated  the  ownership, 
the  more  specific  and  rigorous  the  rules  designed 
to  prevent  self-dealing  should  be. 
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(ii)  Conflicts  Associated  with  Co-Mingling  Financial 
Functions; 

A  second  type  of  conflict  can  arise  when  the 
"core"  financial  functions  of  previously  distinct 
institutions  are  allowed  to  merge  under  a  single 
corporate  roof.  These  conflicts  are  well 
documented  and  are  familiar  to  the  Task  Force. 

One  approach  to  controlling  these  conflicts 
is  the  traditional  approach  which  involves 
erecting  institutional  barriers  around  the 
protected  "core"  functions.  As  a  general  rule,  we 
believe  that  this  approach  is  no  longer 
sustainable,  as  governments  have  not  historically 
been  willing  to  take  the  actions  necessary  to 
continue  to  preserve  the  "four  pillars"  structure. 

Another  approach  to  controlling  these 
conflicts  is  through  regulation.  Indeed,  this 
approach  is  already  in  use  in  dealing  with  the 
serious  conflicts  of  interest  which  currently 
exist  between  investment  dealers*  underwriting  and 
securities  brokerage  activities.  While  we  support 
this  approach,  we  feel  that  if  regulation  is  to  be 
an  effective  tool  there  will  be  a  need  to 
differentiate  between  institutions  in  developing 
and  applying  conflict  of  interest  rules.  We 
envisage  a  flexible  regulatory  framework  in  which 
fully  diversified  institutions  are  subjected  to 
more  stringent  conflict  of  interest  rules  than 
institutions  which  choose  not  to  combine  several 
"core"  functions  under  a  single  roof. 
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B.  Solvency 

Another  issue  which  arises  in  discussing  the  trend 
toward  financial  market  integration  is  the  possible 
negative  impact  of  this  trend  on  the  solvency  of 
financial  institutions.  Surprisingly,  this  issue  was 
not  dealt  with  in  a  substantive  way  in  the  federal 
discussion  paper. 

In  our  view,  the  dismantling  of  financial  sector 
barriers  is  most  likely  to  have  a  negative  impact  on 
solvency  if  it  takes  place  suddenly,  rather  than 
gradually.  It-seems  certain  that,  if  deregulation 
proceeds  rapidly,  the  risk  of  financial  sector  failures 
will  increase  as  firms  scramble  to  penetrate  markets 
hastily  in  which  they-  have  little  or  no  expertise  and 
where  they  face  ever-increasing  competition.  For  many 
institutions,  these  factors  will  offset  the  beneficial 
impact  of  oetter  risk  diversification  maoe  possible 
through  broadened  market  access.  Certainly,  in  the 
U.S.,  which  has  moved  more  quickly  along  the  path  to 
financial  deregulation  than  Canada,  the  financial 
losses  associated  with  rapid  expansion  by  conglomerates 
into  new  and  unfamiliar  financial  markets  have  been 
extremely  high.  Gradual  deregulation,  on  the  other 
hand,  would  allow  firms  time  to  adapt  to  changing 
market  conditions. 

We  are  also  concerned  that  market  deregulation 
will  adversely  affect  solvency,  if  it  takes  place 
"unevenly".  In  other  words,  if  deregulation  results  in 
broader  powers  being  conferred  on  certain  institutions 
while  others  remain  restrained  in  their  ability  to 
compete,  the  competitive  position  of  the  institutions 
"left  behind"  will  be  severely  eroded. 
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Furthermore,  solvency  will  be  compromised  if 
deregulation  takes  place  in  a  regulatory  vacuum,  as  has 
been  happening  in  recent  years.  As  institutions  have 
become  more  homogeneous  in  terms  of  their  assets,  they 
have  also  become  more  homogeneous  in  terms  of  their 
liabilities,  and  yet  there  is  still  no  regulatory 
structure  in  place  to  deal  with  the  changing 
liabilities  of  many  non-bank  financial  institutions. 

For  example,  the  deposit-taking  activity  of  these 
institutions  was  not  even  addressed  in  the  federal 
discussion  paper  despite  the  fact  that  non -bank 
financial  institutions  have  become  more  active  in  the 
deposit  market  over  the  past  few  years  without  being 
subjected  to  the  rigorous  disclosure,  deposit  insurance 
and  reserve  requirements  of  the  banks.  Moreover,  the 
regulation  of  capital  adequacy  and  liquidity,  to  the 
extent  that  it  exists  at  all,  is  not  comparable  across 
institutions. 

In  our  view,  the  growing  homogeneity  and  elevated 
risk  profile  of  financial  institutions  in  a  deregulated 
marketplace  will  necessitate  more  frequent,  more 
uniform  and  more  rigorous  monitoring  of  capital 
adequacy,  liquidity  and  solvency  data.  In  addition, 
more  timely,  more  frequent  and  more  consistent  public 
disclosure  requirements  will  be  essential  for  all 
institutions  (featuring,  as  a  minimum,  quarterly  public 
reporting  of  balance  sheet  and  income  statement 
information).  Advanced  computer  technology  should 
greatly  facilitate  the  enhanced  monitoring  and  public 
reporting  which  will  be  required. 
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Moreover,  upgraded  monitoring  and  reporting  will 
be  particularly  important  if  the  current  system  of 
deposit  insurance,  which  immunizes  depositors  from  risk 
by  fully  insuring  deposits  up  to  the  $60,000  level, 
remains  unchanged.  The  Task  Force  has  posed  several 
questions  regarding  the  link  between  deposit  insurance 
and  solvency  and  regarding  the  appropriate  role  to  be 
played  by  deposit  insurance.  Most  of  these  questions 
have  been  addressed  in  our  brief  on  Deposit  Insurance 
Reform  which  was  sent  to  the  Task  Force  on  November  23, 
1984.  We  highlight  below  some  of  the  major 
recommendat  io.ns  contained  in  that  brief. 

Firstly,  in  our  view,  the  type  of  blanket 
insurance  protection  which  currently  exists  removes 
much  of  the  market  discipline  which  would  otherwise 
operate  to  discourage  excessive  risk-taking  on  the  part 
of  financial  institutions.  Over  the  long  term,  this 
erosion  of  market  discipline  will  be  extremely 
destabilizing.  In  order  to  drive  discipline  back  into 
the  system,  we  have  recommended  that  deposit  insurance 
be  made  available  only  on  a  co-insurance  basis  beyond 
the  $20,000  level.  This  would  encourage  depositors  to 
look  beyond  rates  in  selecting  a  financial 
institution.  It  would  also  protect  the  truly 
"unsophisticated",  as  we  estimate  that  96%  of  bank 
deposit  accounts  have  balances  of  under  $20,000. 

In  addition,  we  have  recommended  other  significant 
reforms  to  the  current  deposit  insurance  system, 
including  a  universal  minimum  level  of  insurance 
protection  for  all  deposit-taking  institutions.  We 
believe  that  implementation  of  these  and  other 
recommendations  contained  in  our  brief  will  improve  the 
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effectiveness  of  the  deposit  insurance  system,  enhance 
market  stability  over  the  long  term  and  reduce  the 
inequities  inherent  in  the  current  system.  We  would 
welcome  the  opportunity  to  discuss  our  recommendations 
with  the  Task  Force  at  greater  length. 

C.  Concentration  of  Power 


A  third  issue  which  arises  in  any  discussion  of 
financial  market  trends  is  concentration  of  power. 

There  is  a  common  belief  that  one  of  the  downside  risks 
associated  with  financial  market  deregulation  will  be 
increased  concentration  of  power  in  the  hands  of  a  few 
individuals  or  a  few  institutions.  For  example,  bank 
critics  frequently  argue  that  banks  will  come  to 
dominate  a  deregulated  financial  marketplace  resulting 
in  reduced,  rather  than  increased,  competition  to  the 
detriment  of  the  consumer.  This  is  a  misleading  and 
indefensible  argument  which  is  based  on  outdated 
economic  theory  and  inaccurate  measures  of  the  banks' 
relative  share  of  financial  industry  assets.  The  CBA 
brief  on  concentration  of  power,  which  was  forwarded  to 
the  Task  Force  on  March  18,  1985,  fully  develops  the 

arguments  supporting  our  position  on  this  issue. 

In  addition,  this  brief  sets  out  an  estimate  of 
the  banks'  share  of  financial  industry  assets  which  is 
significantly  lower  than  the  market  share  figures 
popularly  ascribed  to  banks  and  featured  in  Table  1  of 
the  Dupre  interim  report.  We  have  already  written  to 
you  outlining  our  concerns  with  Table  1  of  your  report 
(CBA  letter  dated  February  8,  1985,  to  Mr.  Dupr^).  In 

our  view,  the  table  seriously  overstates  the  hanks' 
relative  share  of  financial  industry  assets  and  tlie 
magnitude  of  this  overstatement  is  illustrated  in  the 
chart  opposite  page  11.  The  figures  supporting  this 
chart  are  reproduced  in  Appendix  B. 
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The  "popular"  view  illustrated  in  this  chart 
inflates  banks'  size  by  including  international  assets 
in  the  size  calculations.  As  these  assets  have  little 
relevance  to  domestic  market  developments,  the 
"realistic"  view  nets  them  out  of  the  calculation.  The 
"popular"  view  also  ignores  the  very  sizeable 
administered  assets  of  trust  and  insurance  companies, 
while  the  "realistic"  view  includes  these  assets  in  the 
calculations  because  they  are  effectively  ccjntrcjlled  hy 
the  managing  institutions.  Making  these  simple 
adjustments  results  in  a  significant  downsizing  of  the 
banks'  share  of  financial  sector  assets  from  61%  to 
40%. 


We  are  also  concerned  with  the  reference  on  p.9  of 
the  interim  report  to  the  notion  that  the  Canadian 
chartered  banks  have  a  far  greater  share  of  financial 
industry  assets  than  their  U.S.  counterparts.  This  has 
certainly  not  been  the  case  historically,  nor  is  it  the 
case  at  present.  We  are  in  the  process  of  developint]  a 
data  series  comparing  the  relative  financial  market 
shares  of  Canadian  and  U.S.  banks  and  will  forward  this 
information  to  the  Task  Force  as  soon  as  it  is 
available. 

In  our  view,  however,  focusing  on  the  relative 
size  of  industry  participants  is  not  particularly 
relevant  to  an  assessment  of  how  competitive  financial 
markets  will  be  in  a  deregulated  environment.  Our 
brief  on  concentration  of  power  makes  the  point  that 
the  individual  markets  in  which  the  banks  currently 
compete  (consumer/commercial  credit  markets;  deposit 
markets)  are  highly  competitive  as  a  result  of  ease  of 
entry  into  these  markets,  even  though  the  banks  enjoy  a 
dominant  market  share  in  some  of  these  markets.  In  a 
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deregulated  financial  marketplace,  it  is  this  ease  of 
entry  which  will  ensure  that  large  institutions,  such 
as  the  banks,  do  not  dominate  new  markets  at  the 
expense  of  competition. 

As  we  consider  concentration  of  power  to  be  a 
major  policy  issue  and  one  which  is  generally 
misunderstood,  we  would  welcome  the  opportunity  to 
elaborate  our  views  on  this  issue  at  your  upcoming 
public  hearings. 

D •  Regulatory  Approaches 

As  financial  markets  become  more  integrated,  the 
implications  of  this  development  for  financial 
regulatory  structures  must  be  considered.  The 
traditional  approach  to  financial  regulation  has  been 
to  regulate  on  an  institutional  basis.  The  problem 
with  this  approach  is  that  institutional  regulation 
becomes  increasingly  inadequate  as  the  financial 
functions  performed  by  different  institutions  begin  to 
blur.  This  is  so  because,  as  markets  merge, 
institutional  regulation  results  in  the  prescription  of 
a  different  set  of  rules  for  different  institutions 
performing  the  same  functions.  The  resulting  "unlevel 
playing  field"  confers  significant  competitive 
advantages  on  some  and  significant  disadvantages  on 
others  (e.g.  -  the  banks  are  the  only  deposit-taking 
institutions  required  to  maintain  primary  cash 
reserves ) . 

To  resolve  this  problem,  it  seems  inevitable  that 
as  financial  institutions  become  more  homogeneous  in 
the  functions  they  perform,  there  will  be  a  growing 
need  to  regulate  on  a  functional  basis.  However,  we  do 
not  envisage  a  complete  abandonment  of  institutional 


-  13 


regulation  in  favour  of  functional  regulation.  Some 
combination  of  the  two  will  be  essential,  because 
functional  regulation  alone  would  not  ensure  that  the 
solvency,  capital  adequacy  and/or  liquidity  positions 
of  the  institution  as  a  whole  were  adequately 
monitored. 

Accordingly,  we  envisage  the  need  for  an 
overlapping  regulatory  structure  which  would  feature 
functional  regulation  of  the  distinct  business 
activities  carried  out  by  different  institutions  and 
institutional  regulation  of  the  institution  as  a  whole, 
from  a  solvency  perspective. 

E.  Jurisdiction 


Divided  jurisdiction  over  financial  institutions 
in  Canada  will  result  in  the  need  to  align  the 
philosophies  of  11  jurisdictions  on  the  issue  of 
financial  regulatory  reform  in  order  to  prevent 
Canadian  capital  markets  from  becoming  increasingly 
fragmented.  While  this  will  not  be  an  easy  task,  it  is 
an  essential  one,  particularly  in  light  of  the  fact 
that  inter-jurisdictional  differences  are  becoming 
more,  rather  than  less,  pronounced. 

This  raises  the  question  of  how  to  go  about 
improving  co-operation  and  co-ordination  across 
overlapping  jurisdictions.  We  strongly  favour  the 
approach  recommended  by  the  Dupre  Task  Force  which  is 
to  involve  responsible  federal  and  provincial  cabinet 
ministers  in  a  process  of  consultation  on  financial 
regulatory  issues.  We  would  even  take  this 
recommendation  a  step  further  and  propose  the 
establishment  of  a  standing  committee  of  the  relevant 
cabinet  ministers  and  their  policy  advisers. 
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One  of  the  first  tasks  assigned  to  this  standing 
committee  might  be  to  attempt  to  achieve  compatibility 
across  jurisdictions  with  respect  to  prudential 
regulation.  At  present,  there  is  significant  variation 
from  jurisdiction  to  jurisdiction  not  only  with  respect 
to  i nspec t i on/super V i so ry  standards,  but  also  with 
respect  to  prudential  guidelines.  While  we  recognize 
the  need  for  some  variation  in  prudential  standards 
governing  different  financial  institutions, 
particularly  in  areas  such  as  capital  adequacy  and 
liquidity,  we  believe  that  greater  compatibility  than 
currently  exists  is  possible.  Achieving  this 
compatibility  will,  in  our  view,  go  a  long  way  toward 
harmonizing  one  critical  aspect  of  federal-provincial 
regulatlori  while,  at  the  same  time,  enhancint)  market 
stability. 

An  alternative  approach  to  achieving  regulatory 
consistency  would  be  to  have  the  entire  financial 
services  industry  regulated  by  the  federal  government.  • 
The  Dupre  report  questions  the  merit  of  this  proposal. 
This  idea  is  not  new.  It  was  recommended  by  the  Porter 
Commission  on  Banking  and  Finance  in  1964.  While  we 
can  see  the  advantage  of  a  single  regulatory 
jurisdiction,  we  feel  that,  as  a  practical  matter,  the 
proposal  would  not  have  the  support  of  the  provinces 
and,  acctjrdingly,  would  fiot  be  workable.  Mo  over,  we 
are  confident  that  a  commitment  to  f ede r a 1 -p r o v i nc i a  I 
consultation,  combined  with  an  immediate  attempt  to 
develop  comparable  prudential  standards  governing  all 
deposi t- taking  institutions,  will  significantly  reduce 
the  problems  currently  associated  with  overlapping 
j  urisdict ions . 
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F.  Internationalization  of  Markets 


What  impact,  if  any,  does  the  trend  towards 
internationalization  of  capital  markets  have  on  the 
evolution  of  the  Canadian  financial  system? 

Firstly,  in  order  to  compete  internationally, 
financial  institutions  must  be  of  a  sufficient  size  to 
both  service  the  needs  of  offshore  clients  and  command 
credibility  in  offshore  markets.  Accordingly,  size 
will  be  important  in  helping  Canadian  financial 
institutions  become  "world-class"  and,  to  this  end, 
some  rationalization  of  institutions  interested  in 
servicing  offshore  markets  is  likely.  It  is  important 
to  note  that  it  is  not  just  Canadian  financial 
institutions  which  will  benefit  from  achieving  "world 
class"  status.  The  Canadian  public  will  benefit  as 
well. 


Secondly,  it  could  be  argued  that  a  failure  to 
broaden  the  powers  of  Canadian  financial  institutions 
would  place  them  at  a  disadvantage  in  competing  against 
fully  integrated  foreign  institutions  in  an 
increasingly  global  marketplace.  This  is  particularly 
true  for  the  chartered  banks  which  already  derive  a 
considerable  percentage  of  their  income  from 
international  markets.  It  soems  clear  that,  to  the 
extent  that  many  foreign  financial  institutions  are 
allowed  to  combine  two  or  more  "four  pillars"  functions 
under  a  single  roof,  there  will  be  growing  pressure, 
and  appropriately  so,  to  allow  Canadian  institutions 
similar  flexibility. 
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Another  question  which  arises  in  discussing 
internationalization  is  whether  higher  levels  of 
foreign  ownership  of  Canadian  i-nsti tutions  should  be 
allowed,  in  order  to  facilitate  the  forging  of 
domest ic/ int ernat ional  linkages.  At  present,  many 
domestic  financial  institutions  are  subject  to  the 
10?o/25?5  rule  governing  individual  and  aggregate  foreign 
shareholdings.  While  we  can  see  the  advantage  in 
relaxing  ownership  restrictions  in  order  to  strengthen 
international  ties,  we  believe  that  the  overriding 
objective  in  setting  foreign  ownership  rules  should  be 
to  maintain  predominant  Canadian  control  over  our 
domestic  financial  services  industry.  Canadian  control 
is  essential  to  guaranteeing  the  continued  strong 
commitment  of  the  financial  system  to  this  country's 
development  and  to  its  regional  needs.  To  this  end,  we 
see  merit  in  continuing  to  apply  the  rule  to 

the  extent  practicable,  while  recognizing  that  this 
rule  could  be  relaxed  for  some  industry  sectors  without 
compromising  Canadian  control  objectives. 

Quite  apart  from  the  question  of  what  the 
appropriate  level  of  foreign  investment  in  domestic 
financial  institutions  should  be,  there  is  the  question 
of  what,  if  any,  role  should  be  played  by  wholly  owned 
foreign  firms  within  Canadian  financial  services 
markets.  Gn  this  subject,  we  recognize  the 
desirability  of  having  some  wholly  owned  foreign  firms 
competing  in  domestic  financial  markets  in  order  to 
enhance  competition  and  to  provide  reciprocal 
opportunities  for  Canadian  institutions  abroad.  Once 
again,  however,  the  need  to  maintain  Canadian  control 
of  our  financial  industry  must  take  precedence  over 
other  considerations  and  this  may  require  that  the 
level  of  foreign  activity  within  Canadian  markets  be 
controlled  through  regulation  (through,  for  example, 
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share  of  market  and  capital  leverage  restrictions, 
similar  to  those  which  exist  for  Schedule  B  foreign 
banks ) . 

G •  Ownership 

As  a  general  principle,  the  banks  continue  to 
believe  that  deposit-taking  financial  institutions 
should  be  subject  to  a  10%  ownership  standard. 

However,  we  recognize  that  it  may  not  be  practical  to 
apply  the  same  ownership  rules  to  all  sectors  of  the 
financial  services  industry  and  we  would  stress  that, 
in  a  deregulated  financial  marketplace,  we  would  not 
favour  applying  the  10%  rule  in  such  a  way  as  to 
prevent  institutions  from  servicing  new  financial 
markets  through  subsidiaries. 

Accordingly,  we  would  argue  that,  to  the  extent 
that  diversification  is  carried  out  through  a  financial 
holding  company,  as  recommended  in  the  federal 
discussion  paper,  consideration  should  be  given  to 
requiring  the  ultimate  holding  company  to  be 
broadly  held.  This  would  significantly  alleviate  self¬ 
dealing  concerns,  without  limiting  institutions' 
ability  to  diversify  either  upstream  or  downstream  into 
new  financial  markets.  We  would  add  that  our 
preliminary  reaction  to  the  financial  holding  company 
concept  is  that  we  favor  the  holding  company  model,  as 
long  as  it  is  extended  to  all  banks  and  not  made 
available  only  selectively  to  certain  institutions. 

If  ownership  restrictions  are  not  applied  at  the 
financial  holding  company  level,  we  believe,  as  set  out 
in  Section  II  A  of  this  brief,  that  closely-held 
financial  conglomerates  should  be  subject  to  more 
stringent  conflict  of  interest  rules  than  their 


widely-held  counterparts.  These  rules  should  operate 
to  reduce  the  opportunity  for  "self-dealing''  (through, 
for  example,  restrictions  on  non-arm's-length 
transactions),  while,  at  the  same  time,  limiting  the 
scope  of  institutions  deemed  to  be  more  susceptible  to 
"sel f-dealing" . 

Technology 

The  Task  Force  has  also  guestioned  how  advances  in 
computer  technology  are  helping  to  shape  the  trend 
toward  market  integration.  In  our  view,  technology  is 
facilitating  the  integration  of  financial  markets  both 
by  providing  institutions  with  the  capability  to 
service  cost  effectively  a  broader  range  of  customer 
needs  and  by  reducing  barriers  to  entry  into  the 
financial  services  industry  (ATM's,  for  example,  have 
significantly  reduced  the  cost  of  providing  routine 
deposit  and  credit  services  to  a  geographically 
dispersed  client  base).  Technology  has  also 
contributed  to  market  integration  by  accelerating  the 
internationalization  of  markets  and,  in  so  doing, 
forcing  Canadian  institutions  to  compete  more  directly 
with  foreign  institutions,  many  of  which  are  fully 
diversified. 

However,  in  our  view,  technology  will  only  be  used 
to  offer  "one-stop  shopping"  if  there  is  a  clear  demand 
for  -such  "one-stop"  convenience  on  the  [jart  of 
consumers.  As  such,  technology  is  not  a  driving  r(jrce 
behind  the  trend  toward  market  integration  in  the 
absence  of  consumer  demand. 
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I.  Consumer  Demand 


This  raises  the  question  of  where  consumers  stand 
on  the  issue  of  "one-stop  shopping".  While  the 
strength  of  consumer  demand  for  financial  supermarkets 
is  still  uncertain,  the  Task  Force's  survey  of 
consumers  certainly  indicates  that  a  significant 
segment  of  the  population  favours  the  "financial 
supermarket"  concept.  This  confirms  what  we  have 
already  observed  in  practice.  Our  branches  report  an 
increasing  demand  on  the  part  of  bank  customers  for 
more  diversified  services,  particularly  in  smaller, 
non-urban  centres.  In  order  to  add  some  statistical 
rigour  to.  these  practical  observations,  we  are 
conducting  our  own  survey  of  consumers,  the  preliminary 
results  of  which  should  soon  be  available. 

Perhaps  the  reason  that  there  has  been  uncertainty 
in  the  past  as  to  the  strength  of  consumer  demand  for 
financial  supermarkets  is  that  integration  of  financial 
markets  will  involve  both  costs  and  benefits  from  the 
consumer's  standpoint.  Commonly  cited  costs  include  a 
heightened  risk  of  conflict  of  interest,  a  potential 
reduction  in  the  privacy  of  an  individual's  financial 
affairs,  an  enhanced  risk  of  financial  sector  failures 
and  expertise  constraints. 

Counterbalancing  these  costs  are  such  significant 
benefits  as  increased  convenience,  enhanced  competition 
and  better  access  to  services,  particularly  for  rural 
consumers.  In  addition,  some  consumers  may  want  to 
take  advantage  of  the  co-ordinated  financial  planning 
which  a  single,  multi-functional  institution  could 
offer.  In  delivering  these  benefits  to  the  broadest 
possible  population  base,  the  banks'  extensive  branch 
networks  will  be  indispensable. 
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On  balance,  given  this  extensive  list  of  costs  and 
benefits  it  is  not  surprising  that  consumers  are 
divided  in  their  reactions  to  market  integration. 
However,  it  seems  clear  that,  if  deregulation  proceeds, 
not  all  institutions  will  take  advantage  of  the 
expanded  powers  being  made  available.  To  the  extent 
that  there  remains  demand  for  specialized  institutions 
(as  confirmed  by  the  Dupr6  survey),  there  will  continue 
to  be  specialized  institutions. 

Accordingly,  one  could  argue  that  deregulation 
will  benefit  consumers  by  expanding  the  range  of 
options  available  to  them  to  include  the  financial 
supermarket  option.  At  the  very  least,  the  added 
choice  will  not  harm  consumers,  as  those  dealing  with 
financial  supermarkets  will  be  those  who  perceive  that 
there  are  net  benefits  associated  with  so  doing,  while 
those  who  do  not  share  Ihis  view  will  continue  to  be 
able  to  deal  with  specialized  institutions. 

Ill  COMMENTS  ON  SPECIFIC  RECOMMENDATIONS 


Generally  speaking,  we  are  fully  supportive  of  most  of 
the  interim  report  recommendations,  particularly  those 
recommendations  dealing  with  conflicts  of  interest  and 
intergovernmental  consultation.  In  the  sections  which 
follow,  we  set  out  some  specific  comments  on  the 
recommendations  which  we  hope  will  be  of  use  to  the  Task 
Force. 
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A.  Revisions  to  the  Conflict  of  Interest  Provisions  of  the 
Loan  and  Trust  Corporations  Act; 

We  are  pleased  to  see  the  Dupr^  Task  Force  taking 
a  harder  line  than  was  proposed  in  the  Ontario  White 
Paper^  in  attempting  to  deal  with  the  conflicts  of 
interest  associated  with  self-dealing.  We  have  made 
some  broad  recommendations  in  this  area  in  Section  II  A 
of  this  brief  and  would  like  to  supplement  these 
recommendations  with  some  specific  comments  on  the 
Dupr6  proposals; 

1.  We  heartily  endorse  the  proposed  absolute 
prohibition  against  self-dealing  in  real  property. 

2.  We  also  fully  support  the  extension  to  Ontario 
trust  and  loan  companies  of  a  requirement  that 
directors  having  a  conflict  of  interest  absent 
themselves  from  a  board  meeting  during  discussion 
of  or  voting  upon  the  matter  giving  rise  to  the 
conflict.  A  similar  requirement  governing  bank 
directors  can  be  found  in  sections  52  and  53  of  the 
Bank  Act,  which  might  be  used  as  a  model  in 
drafting  revisions  to  the  Ontario  Loan  and  Trust 
Corporations  Act.  It  should  be  noted,  however, 
that  this  requirement  will  not  be  as  effective  in 
restricting  self-dealing  in  a  closely-held  company, 
as  it  is  in  a  widely-held  one. 

3.  The  recommended  restriction  on  loans  to  or 
investments  in  the  securities  of  an  affiliated 
company  or  a  company  in  a  position  to  "exercise 
influence"  over  a  trust  or  loan  company  seems  very 
broad-reaching.  Specifically,  the  term  "exercise 
influence  over"  is  vague  and  will  need  to  be 
defined. 

4.  We  would  recommend  that  the  self-dealing 
prohibitions  proposed  by  the  Task  Force  be 
strengthened  by  incorporating  punitive  statutory 
remedies  against  offenders. 


^  Proposals  for  Revision  of  the  Loan  and  Trust  Corporation 

Legislation  and  Administration  in  Ontario,  Ministry  of  Consumer 
and  Commercial  Relations  -  November,  1983. 
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B.  Ontario's  Short-Term  Regulatory  Approach  to 
Quebec-Based  Insurance  Companies; 

We  commend  the  Task  Force's  interim  recommendation 
that  Quebec-based  insurance  companies  wishing  to  pursue 
corporate  activities  in  Ontario  which  deviate  from 
those  permitted  Ontario-based  companies  be  allowed  to 
do  so,  subject  to  giving  120  days  notice  to  the 
government.  This  is  a  good  short-term  solution  to  a 
problem  which  could  otherwise  result  in  a  fragmentation 
of  Canadian  capital  markets. 

As  a  practical  matter,  however,  we  cannot  envisage 
that  a  continued  differentiation  in  the  treatment  of 
Ontario  and  ex t r a- pro v i nc i a  1  I y  incorporated  financial 
institutions  with  respect  to  business  and  powers  is 
sustainable  over  the  long  term.  This  merely 
underscores  the  importance  of  int er- j ur i sdictional 
consultation  and  we  believe  that,  given  recent 
developments  in  Quebec  which  have  slowed  the  pace  of 
financial  deregulation  in  that  province,  the  time  could 
not  be  more  appropriate  for  such  consultation  to  take 
place. 

On  the  other  hand,  we  are  not  entirely  supportive 
of  the  type  of  "equals  approach"  to  regulation 
advocated  by  Ontario  in  its  recent  White  Paper.  This 
approach  would  require  financial  institutions, 
regardless  of  their  jurisdiction  of  incorporation,  to 
conform  completely  with  Ontario  law  if  they  wish  to 
operate  in  Ontario.  For  example,  our  Brief  oh  the 
Ontario  White  Paper  Proposals,*^  which  was  forwarded  to 
your  Task  Force  on  June  21,  1984,  sets  out  our  reasons 

^  CBA  Brief  on  the  Proposals  for  Revision  of  the  Loan  and  Trust 
Corporation  Legislation  and  Administration  in  Ontario  - 
February,  1984. 
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for  believing  that  such  a  blanket  extra-provincial 
application  of  Ontario  legislation  could  be  unduly 
prejudicial  to  the  banks'  mortgage  loan  subsidiaries » 

In  that  brief  we  noted  that  a  conflict  exists  between 
certain  provisions  of  the  Federal  Loan  Companies  Act 
under  which  the  banks'  loan  subsidiaries  are 
incorporated  and  provisions  of  the  Ontario  Act.  These 
conflicting  provisions  would  place  our  loan 
subsidiaries  in  an  untenable  position,  if  the  "equals 
approach"  to  regulation  were  strictly  enforced. 

This  is  merely  one  example  of  the  problems  caused 
by  a  lack  of  legislative  uniformity  between 
jurisdictions.  Accordingly,  we  recommend  that  the 
"equals  approach"  not  be  adopted,  pending  a  resolution 
of  the  i n t e r- j u r i sd i c t i onal  differences  in  financial 
regulation  which  currently  exist. 

C •  Current  Government  Policy  Toward  Credit  Unions 

As  expressed  in  a  letter  to  the  Task  Force  dated 
February  8,  1985,  we  are  concerned  by  the  interim 
report's  reference  to  credit  unions  as  being  "unique" 
by  virtue  of  their  co-operative  form  of  organization. 
While  we  recognize  that  this  is  an  image  which  credit 
unions  like  to  project,  we  feel  it  is  an  outdated 
distinction  which  the  credit  unions  have  used  to  their 
advantage  in  securing  favourable  tax  treatment  from 
regulatory  authorities  and  which  fails  to  take  account 
of  market  realities.  The  "common  bond"  concept  around 
which  credit  unions  were  initially  organized  has  become 
watered  down  to  such  an  extent  in  recent  years  as  a 
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result  of  mergers^,  advances  in  technology^  and 
legislative  amendments^  that  it  has  lost  its  meaning. 
The  reality  is  that  credit  unions  are  profit-seeking 
organizations  which  actively  compete  with  other 
financial  institutions  in  virtually  all  aspects  of  the 
services  they  offer. 

Accordingly,  we  see  no  justification  for 
continuing  not  to  tax  Ontario  credit  unions  on  the  same 
basis  as  other  financial  institutions.  For  example, 
banks  are  currently  subject  to  more  onerous  Ontario 
capital  taxes  than  provincial  credit  unions.  In 
addition,  credit  unions  are  exempted  from  primary 
reserve  requirements,  which  operate  as  an  effective 
"tax"  on  banks.  We  would  hope  to  see  the  Dupr6  Task 
Force  recommend  that  the  current  disparity  with  respect 
to  the  tax  treatment  of  banks  and  Ontario  credit  unions 
be  eliminated. 

D*  Internov^rnmentel  Consultation  on  the  Regulation  of 
Financial  Institutions: 


As  indicated  earlier  in  this  brief,  we  fully 
support  the  Task  Force  recommendation  that  the 
government  of  Ontario  press  immediately  for  a  meeting 
of  the  relevant  federal  and  provincial  ministers  to 


^  Such  as  the  recent  merger  of  the  following  Ontario  credit 
unions  ; 

.  The  North  Bay  Community  Credit  Union  with  the  Soo  and 

District  of  Algoma  Credit  Union  and  the  Porcupine  Credit 
Union. 

.  The  Caisse  Populaire  Laurier  with  the  Caisse  Populaire  Ste. 
Anne  d'Ottawa. 

^  Shared  ATMs  have  significantly  expanded  the  geographic  reach 
of  credit  unions. 

For  example,  Ontario  credit  union  legislation  was  amended  in 
1976  to  allow  credit  unions  to  expand  beyond  their  traditinnal 
common  bond"  markets  under  certain  circumstances. 
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discuss  the  most  appropriate  method  of  harmonizing  and 
synchronizing  the  financial  regulatory  agendas  of 
different  jurisdictions.  We  are  hopeful  that  these 
meetings  will  result  in  the  establishment  of  an  ongoing 
vehicle  for  consultation  between  jurisdictions. 

IV  OTHER  COMMENTS 

The  interim  report  of  the  Dupr§  Task  Force  contained  a 
matrix  which  plotted  financial  products  and  services  along 
one  axis  and  financial  institutions,  including  the  banks, 
along  the  other.  This  matrix  is  reproduced  in  Appendix  C. 

The  Task  Force  has  asked  the  banks  to  verify  the 
accuracy  of  the  products  and  services  ascribed  to  banks  in 
this  chart.  Our  review  has  resulted  in  several  changes  to 
the  matrix  which  are  indicated  in  bold  type  on  the  copy  of 
the  grid  appearing  in  Appendix  0.  We  liave  not  reviewed  the 
accuracy  of  the  matrix,  as  it  relates  to  products  and 
services  offered  by  other  financial  institutions.  We  would 
note,  however,  that  the  matrix  is  somewhat  deficient  in  its 
inventory  of  products  and  services,  in  that  it  does  not,  for 
example,  include  consumer  credit. 

We  would  be  happy  to  discuss  Appendix  C  with  you  in 
greater  depth,  at  your  convenience. 

V  CONCLUDING  REMARKS 

In  conclusion,  we  have  stated  that  we  feel  that  the 
trend  toward  market  integration  cannot  be  stopped  and  that, 
when  a  substantial  sector  of  the  financial  services  industry 
is  already  operating  on  an  integrated  basis,  it  would  not  be 
in  the  public  interest  to  legislate  a  different  set  of  rules 
for  the  balance  of  the  industry.  It  would  also  be 
inequitable  to  attempt  to  do  so. 
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We  look  forward  to  the  opportunity  to  elaborate  on  our 
recommendations  at  the  upcoming  round  of  public  hearings, 
scheduled  to  commence  in  May. 
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APPLiNDlX  A 


MAJOR  FINANCIAL  HOLDING  COMPANIES'  SHARE  OF 
FINANCIAL  INDUSTRY  CANADIAN  CURRENCY  ASSETS 

as  at  December  31,  1983 

($Cdn  OOO's) 


Financial  Holding  Co.'s  ^ 


Trilon  Financial  Corporation 
Power  Financial  Corporation 
E.L.  Financial  Corporation 
Desjardins  Group 
Genstar  Financial  Corp. 

The  Laurentian  Group^ 

Traders  Group  Limited 
Crownx  Inc, 

First  City  Financial  Corp. 
Principal  Group  Ltd. 


$  48,795,000 

29,601  ,688 
21 ,401 ,395 
17,787,583 
1  5,641  ,655 
8 , 387,020 
6,353,535 
3,994,603  (est.) 
2,711  ,339 

776,494  (Sept  30 


Total 


$  155,450,312 


Total  Financial  Industry  Assets 

Chartered  Banks^ 

Trust  and  Mortgage  Loan  Co  .  ' s^ 
Life  Insurance  Ccr. 's^ 

Credit  Unions/Caisses^ 

Property  &  Casualty  Insurance^ 
Financial  Corporations^ 
Investment  Dealers^ 

Sav  ings  Banks^ 

Investment  Funds^^ 

Other 


$  211,882,000 
154,198,000 
60,463,000 
37,1  1  1  ,000 
14,835,000 
12,769,000 
8 , 397,000 
5,193,000 
4,909,000 
14,259 , 000 


Total 


$  524,016,000 


Percentage  of  Assets  Controlled  by  305» 

Financial  Holding  Co.'s  ====: 


1983  ) 


See  attached  footnotes 


1 


,  Does  not  include  assets  in  non- financial  holdings 
.  Does  not  reflect  merger  and  acguisition  activities  in  1984 
.  Includes  both  intermediary  and  Estate,  Trust  ^  Agency  assets 
.  Assets  of  Financial  Holding  Companies  may  be  slightly 

overstated  as  they  may  include  non-Canadian  currency  assets 

Source ;  Annual  Reports 

Includes  Canadian  currency  assets  of  Montreal  City  4 
District  Savings  Bank,  in  which  Laurentian  has  a  37,5% 
holding 

Total  Canadian  currency  assets  of  all  Schedule  A  and  B  banks 
including  assets  of  mortgage  loan  subsidiaries  (Bank  of 
Canada  Review;  Table  C-3) 

This  sum  includes  (Canadian  currency  assets): 

.  Total  intermediary  assets  of  $52,305,423,000  -  Statistics 
Canada  61-006  Table  19 

.  ET  &  A  assets  of  $101,241,274,000  -  Statistics  Canada  61-006 
Table  23 

.  Trust  Companies  Retirement  Savings  Funds  of  $651,225,000  - 
Statistics  Canada  61-006  Table  88 

This  sum  includes  (Canadian  currency  assets): 

.  Total  assets  of  $51,557,448,000  -Statistics  Canada  61-006 
Table  106 

.  Segregated  Funds  of  $8,905,264,000  -  Statistics  Canada  61-006 
Table  100 


Statistics  Canada  61-006  Table  33 


Does  not 

include 

assets 

0  f 

Credit  Union  Centrals 

7 

Canadian 

114 

cur r enc  y 

assets 

- 

Statistics 

Canada 

61-006 

Table 

8 

Canarl  i  an 

currency 

assets 

- 

Stat  ist  ics 

Canada 

61-006 

Tab  1  e 

4S 

9 

Canadian 

currency 

assets 

- 

Statistics 

Canada 

61-006 

Table 

1  1  9 

This  figure  understates  the 
relative  power  is  not  well 

size  of  dealers,  as  their 
defined  by  asset  size 

1  0 

Canad ian 
Savings 

currency 

Bank 

assets 

0  f 

the  Montreal  City 

&  District 

1  1 

Canadian 

currency 

assets 

— 

Statistics 

Canada 

61-006 

Table 
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The  "Popular"  View  of  Banks*  Relative  Size 
as  at  December  31,  1983 


($  millions) 

(%  total) 

Chartered  Ranks^ 

$  36R,628 

61.1?,; 

Life  Insurance  Companies^ 

70,934 

11.8 

Trust  and  Mortgage  Loan  Companies^ 

52,594 

8.7 

Credit  Unions/Cai sses  Populaires^ 

37,111 

6 . 2 

Property  &  Casualty  Insurance^ 

1 5,364 

2 . 5 

Financial  Corporations^ 

12,769 

2 . 1 

Segregated  Funds^ 

9,393 

1  .6 

Investment  Dealers® 

8,574 

1  .4 

Investment  Funds^ 

6,651 

1  . 1 

Savings  Banks^® 

5,255 

.9 

Other 

1 5,798 

2.6 

Total 

$  603,071 

100 .0?^ 

1 


2 

3 

4 

5 

6 

7 

8 

9 

10 


Total  Assets  of  all  Schedule  A  and  B  banks  including  assets 

of  banks'  mortgage  loan  subsidiaries  as  reported  in  Rank  of 

Canada  Review  Table  C-3 

Statistics  Canada  61-006  Table  106 

Statistics  Canada  61-006  Table  19 

Excludes  Estate,  Trust  &  Agency  Assets  of  Trust  Companies 

Statistics  Canada  61-006  Table  33 

Statistics  Canada  61-006  Table  114 

Statistics  Canada  61-006  Table  43 

Statistics  Canada  61-006  Table  100 

Statistics  Canada  61-006  Table  119 

Statistics  Canada  61-006  Table  73 

Includes  Assets  of  Montreal  City  &  District  Savings  Rank 


The  "Realistic"  View  of  Banks'  Relative  Size 
as  at  December  31,  1983 
(Canadian  Currency  Assets) 


($  millions) 

{%  total) 

Chartered  Banks^ 

$  21  1  ,882 

40. 4?^ 

Trust  and  Mortgage  Loan  Companies^ 

154,1 98 

29 . 5 

Life  Insurance  Companies^ 

60,463 

11.5 

Credit  Unions/Cai sses  Populaires^ 

37,111 

7 . 1 

Property  A  Casualty  Insurance^ 

14,835 

2.8 

Financial  Corporations® 

12,769 

2.5 

Investment  Dealers^ 

8,397 

1  .6 

Savings  Bank® 

5,193 

1  .0 

Investment  Funds^ 

4,909 

.9 

Other 

14,259 

2.7 

Total 

$  524,016 

100.0% 

^  Total  Canadian  dollar  assets  of 

all  Schedule 

A  and  R  banks 

including  assets  of  banks'  mortgage  loan  subsidiaries  -  Rank 

of  Canada  Review  Table  C-3 

This  sum  includes  (Canadian  dollar  assets): 

.  Total  intermediary  assets  of  $52,305,423,000  -  Statistics 
Canada  61-006  Table  19 

.  C.  ,T  &  A  assets  of  $101  ,241,274,000  -  Statistics  Canada 
61-006  Table  23 

.  Trust  Companies'  Retirement  Savings  Funds  of  $651,225,000  - 
Statistics  Canada  61-006  Table  88 
This  sum  includes  (Canadian  dollar  assets): 

.  Total  Assets  of  $51,557,448,000  -  Statistics  Canada  61-006 
Table  106 

.  Segregated  Funds  of  $8,905,264,000  -  Statistics  Canada 
61-006  Table  100 

Total  assets  of  local  credit  unions  as  reported  in 
Statistics  Canada  61-006  Table  33 

This  figure  does  not  include  the  assets  of  Credit  Union 
Centrals 

Total  Canadian  dollar  assets  -  Statistics  Canada  61-006 
Table  114 

Total  Canadian  dollar  assets  -  Statistics  Canada  61-006 
T ab 1 e  45 

This  sum  includes: 

.  Total  assets  of  $8,396,988,000  -  Statistics  Canada  61-006 
Table  119 

.  This  is  understated  as  information  was  not  available  on 
funds  under  administration  by  investment  dealers 
Total  Canadian  dollar  assets  of  Montreal  City  and  District 
Savings  Bank 

Total  Canadian  dollar  assets  -  Statistics  Canada  61-006 
Table  73 
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Products  and  Services  Offered  by  Financial  Institutions 


FINANCIAL 

'^INSTITUTIONS 

[»HODUCTS^\ 

ANDSKRVICES 

Credit 

Unions 

Securities 

Dealers 

1  s  1 

=  - 1 
-  a.  Q. 

°  -  1 

Federal 

Insurance 

Comnaiiies 

Proposed  Canada 

Savings  Banks  L 

Trust  Companies  Act 

Provincial  Loan 

Corporations 

Federal  Loan 

Companies 

Provincial  Trust 

Companies 

Federal  Trust 

Companies 

art 

C 

• 

03 

Banks 

(Revised) 

Deposit  Taktnf; 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Chequing  Accounts 

Y 

in 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Commercial  Lending 

9. 

Y 

Y 

Mortgage  on  Real  Property 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Safety  Deposit  Boxes 

Y 

Y 

m 

liS 

Y  - 

Y 

Y 

Y 

Y 

Y 

Y 

Safekeeping  of  Property 

Y 

Y 

EInI 

Y 

Y 

Y 

Y 

Y 

Y 

K 

Guaranteed  Investment 
Certificates 

■twaissjS 

Y 

Y 

Y 

♦MUwaaafM* 

RRSPs  and  RHOSPs 

Y 

^BS» 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Estate  Administration 

lip 

rt-w 

iii 

Y 

tt;-; 

: : vr 

Y 

Y 

N 

Securities  Broking 

Y 

iss 

Ttr^c:=*»<^ 

mfim 

ii'Sii.tS 

►csr-T-rti 

snWrsa*ia 

1,2 

Issuance  of  Insurance 

Policies 

r^irv-*.*  •••»•  kNT 

1:1 

-l-rr-SsiS 

Y 

Y 

i^i 

i:^ 

N 

Mutual  Funds 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Bl 

Real  Estate  Broking 

PS 

Y 

Y 

Y 

Y 

Y 

fiLr  ■» 

N 

Travellers  Cheques 

Y 

M 

Y 

Y 

Y 

Y 

Y 

Financial  Leasing 

USB 

M 

Y  . 

Y 

Y 

Y 

Y 

Y 

Y 

Computer  Services 

itii 

Y 

Y 

Y 

9. 

Y 

Credit  Card  Plans 

Y 

M 

Y 

Y 

Y 

Y 

Y 

Portfolio  Management 

Y 

Y 

Y 

Y 

Y 

Y 

9. 

Investment  Advice 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

pi 

N 

Factoring 

m;;? 

Pfl 

COfa^txiOl 

Y 

iY 

Underwriting 

Y 

iPi 

L 

Registrar  Trans  fe' 
A.^>cnt 

Y 

Y 

Y 

M 

K 

Managing  Sinking  Funda  & 
Acting  as  Corporate  Trustee 

ledSMdH 

sSa's^wi* 

Y 

Y 

Y 

""is 

Y/N 

Investment  Contracts 

M 

Y 

SjAattrS 

18^ 

W£rs»3C3 

earwig 

M 

Y 

Administrative  Advisory  ^ 
Management  Services 

M 

Y 

M 

M 

M 

M 

M 

M 

L?N 

lndc«cd  S<*cvjrily 

Invcstiiii'Ut  lMr«n 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y  Yo«  N<i  M  Miiyh^  •  l.imitrU 


S- » u  r  c  «• 


Sub  ifUkKinn  in  ibr  Ot<l#*rui  SaM  uriti«>s  (*<muniss«on  by  tho  firoi  of  (^Ampbrll.  0<*<Jfr#*y  •nd 
S*c»i«MniM-f  lynd 


NOTES 


1.  Guaranteed  Investment  Certificates:  GICs  are  issued  by  bank 
subsidiaries  and  marketed  through  the  bank  branch  network. 
Bank  term  deposits  are  also  comparable  to  GICs. 

2.  Securities  Broking:  A  bank  may  act  as  an  agent  for  a  person 
or  company  with  respect  to  the  execution  of  an  unsolicited 
order  to  purchase  or  sell  eguity  securities  through  a 
registered  dealer.  Furthermore,  a  bank  may  as  principal  or 
agent,  buy  and  sell  bonds,  debentures  and  other  evidences  of 
indebtedness . 

3.  Mutual  Funds:  A  bank  may  act  as  an  adviser  and  consultant  to 
and  an  administrator  of  a  mortgage-based  mutual  fund,  a 
majority  of  the  directors  and  trustees  of  which  are  not 
officers,  directors  or  employees  of  the  bank  or  of  a 
corporation  in  which  the  bank  holds  in  excess  of  10%  of  the 
voting  shares. 

4.  Computer  Services:  A  bank  may  provide  its  customers  with 
certain  banking-related  data  processing  services  as 
prescribed  by  regulation. 

5.  Portfolio  Management:  A  bank  shall  not,  directly  or 
indirectly,  except  in  respect  of  any  bank  guarantee  or 
pension  fund,  hold  itself  out  as  engaging  in  or  engage  in 
portfolio  management  in  Canada. 

6.  Underwriting:  A  bank  may  act  as  an  underwriter  of  securities 
or  as  a  member  of  a  selling  group  in  respect  to  the  debt  of 
the  federal/provincial  or  municipal  governments  in  Canada,  a 
utility  owned  by  such  government,  government  board  or 
commission,  international  agencies  of  which  Canada  is  a 
member  and  authorized  affiliates  of  the  bank  where  the  bank 
guarantees  the  debt. 

A  bank  may  act  as  a  member  of  a  selling  group  in  connection 
with  an  underwriting  of  securities  issued  by  a  corporation 
other  than  a  bank. 

7.  Administrative  Advisory  &  Management  Services:  The  Rank  Act 
provides  that  a  bank  may  act  as  an  advisor  and  consultant  to 
and  an  administrator  for  a  real  estate  investment  trust, 
mortgage  investment  company  or  mortgage-based  mutual  fund, 
the  majority  of  the  directors  or  trustees  of  which  are  not 
directors,  officers  or  employees  of  the  bank  or  a  corporation 
in  which  the  bank  holds  in  excess  of  10%  of  the  voting 
shares  . 
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March  8,  1985 


The  Ontario  Task  Force 
on  Financial  Institutions 
101  Bloor  Street  West 
Toronto,  Ontario 
M5S  1P7 

Dear  Sirs : 


Re;  Interim  Report  Dated  December  1984 
I  am  writing  thj.3  leLLer  on  behali;  oi  che  Special 


Committee  of  the  Canadian  Bar  Association  -  Ontario  formed 
with  the  encouragement  of  the  Ministry  of  Consumer  and 
Commercial  Relations  (Ontario)  to  comment  on  the  proposed  new 
Loan  and  Trust  Corporations  Act  (Ontario)  (the  "Coiranittee” ) 
in  my  capacity  as  chairman  of  the  Committee.  Our  letter  is 
in  response  to  your  requests  for  comments  on  your  Interim 
Report  and  our  comments  are  restricted  to  your  recommendations 
dealing  with  conflicts  of  interest  under  the  Loan  and  Trust 
Corporations  Act. 


We  endorse  the  underlying  principle  of  your  recommenda¬ 


tion  that  strengthening  self-dealing  limitations  is  preferable 
to  the  alternatives  of  attempting  to  impose  a  heavier  duty 
of  care  on  directors  of  loan  and  trust  companies  than  on  directors 
of  other  companies  or  imposing  a  10%  or  similar  limitation  on 
share  ownership. 


We  do,  however,  have  concerns  as  to  how,  in  implementing 


the  recommendation,  legislation  would  draw  "an  appropriate  dis¬ 
tinction  ..  .between  transactions  in  publicly-traded  securities, 
products  or  services  that  may  be  judged  on  the  basis  of  contem¬ 
poraneous  arm's  length  transactions,  and  transactions  that 
cannot  be  so  judged". 


.  .  ./2 


-  2  - 


For  example,  we  wonder  whether  there  are  readily 
established  market  criteria  for  most  products  or  services. 

Even  in  the  area  of  securities,  there  are  grey  areas  where 
the  market  test  may  be  inappropriate;  in  the  opinion  of  the 
Task  Force,  can  market  criteria  be  established  for  mortgages 
generally  or,  failing  that,  for  residential  mortgages. 

The  provisions  of  section  191  of  the  existing  Act 
appear  to  us  to  be  adequate  for  the  situations  which  they 
cover.  We  wonder  if  the  primary  concern  identified  by  the 
Task  Force  -  non-arm's  length  dealing  in  real  estate  -  could 
not  be  met  by  expanding  section  191  to  deal  with  real  estate 
transactions  as  well  as  other  loans  and  investments. 

With  respect  to  products  and  services  which  do  not 
directly  involve  loans  and  investments,  we  are  uncertain  as 
to  what  the  intention  of  the  Task  Force  is.  If  the  intention 
is  to  limit  management  and  other  service  charges  payable  to 
parent  corporations  and  affiliates  for  standard  services,  we 
have  difficulty  in  anticipating  how  the  legislation  can 
adequately  deal  with  this.  In  passing,  we  note  that  section 
17(7)  of  the  Pension  Benefits  Act  (Ontario)  has  a  prohibition 
against  brokerage  fees  payable  to  insiders  on  investment 
transactions.  If  legislation  of  this  sort  were  modified  to 
cover  all  products  and  services  provided  to  regulated  financial 
institutions,  we  would  have  concerns  as  we  think  it  would  be 
overly  broad  in  scope. 

Finally,  we  endorse  the  last  recommendation  of  the 
Task  Force  to  the  effect  that  directors  with  conflicts  should 
remove  themselves  from  meetings  at  which  transactions  in  which 
they  are  interested  are  discussed  rather  than  just  declare  their 
interest  and  refrain  from  the  discussion  and  vote.  We  note, 
however,  that  the  legislation  implementing  the  recommendation 
will  have  to  address  mechanical  issues  such  as  the  impact  on 
quorum. 


We  would  be  pleased  to  make  oral  submissions  when  the 
Task  Force  conducts  its  public  hearings.  In  this  connection, 
we  have  been  led  to  believe  that  the  government  hopes  to  have  an 
exposure  draft  bill  available  for  comment  prior  to  the  date  of 
the  Task  Force's  hearings  and  the  Task  Force  may  well  wish  to 
expand  the  scope  of  its  hearings  beyond  the  recommendations  set 
out  in  the  Interim  Report  to  deal  with  other  areas  relating  to 
the  bill. 


Yours  very  truly. 


JRC : km 


J.  R.  Collins 
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ABOUTUS 


The  Canadian  Life  and  Health  Insurance  Association  Inc.  traces  its  roots  back  to 
1894  and  is  the  successor  organization  of  The  Canadian  Life  Insurance  Association 
and  the  Canadian  Association  of  Accident  and  Sickness  Insurers.  It  is  the  oldest 
organization  of  insurance  companies  Oife  and  health!  in  North  America.  Its 
membership  includes  1 1 7  Canadian,  American,  British  and  other  European  companies 
representing  999f=«  of  the  life  and  health  insurance  in  force  in  Canada.  Of  this  total, 
105  are  licensed  to  do  business  in  Ontario  and  three  of  them,  two  stock  and  one 
mutual,  are  incorporated  under  the  laws  of  the  province. 

The  objects  of  the  Association  are  "to  foster  sound  and  equitable  principles  in  the 
conduct  of  tne  life  insurance  and  the  personal  accident  and  sickness  insurance 
businesses  and  to  promote  the  best  interests  of  the  life  insurance  and  the  personal 
accident  and  sickness  insurance  companies  along  with  their  policyholders  and 
beneficiaries". 

The  Association  is  a  voluntary  organization  and  the  membership  of  a  company  is  not 
dependent  on  it  following  ainy  particular  course  of  action.  However,  through 
discussion  of  common  problems,  essential  agreement  on  many  matters  is  achieved. 
The  result  is  to  provide  policyholders  of  all  companies  with  sound  practices  while 
retaining  the  fullest  measure  of  competition. 
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INTRODUCTION 


Ontario  legislation  governing  corporate  matters  for  insurers  has  not  received  a 
thorough  examination  for  many  years.  Parts  are  found  in  the  Insurance  Act,  the 
first  of  which  was  enacted  in  1S76,  and  parts  in  the  Corporations  Act.  When  the 
Select  Committee  on  Company  Law  was  appointed  in  1965  to  review  corporate  law 
in  Ontario  it  excluded  from  its  study  the  law  relating  to  insurers.  The  result  of  the 
extensive  work  of  the  Select  Committee  was  a  new  up-to-date  Business  Corpora¬ 
tions  Act. 

The  Select  Committee  was  reconstituted  on  May  25,  1976,  to  "review  the  law 
relating  to  the  business  of  insurance  comoanies  in  the  province".  Its  Fourth  Report 
dealing  with  life  insurance  was  issued  in  June,  1980,  but  did  not  deal  with  corporate 
matters.  The  recently-released  Interim  Report  of  the  Task  Force  on  Financial 
Institutions  has  identified  the  dramatic  changes  taking  place  in  the  financial 
services  sector  in  Canada  and  elsewhere.  It  concludes: 

"The  Canadian  financial  system  is  undergoing  a  period  of  rapid  change 
and  realignment.  Governments  must  respond  urgently  yet  thoughtfully 
to  the  calls  for  regulatory  reform  now  emerging  from  the  industry." 

This  submission,  prepared  in  response  to  the  request  of  the  Task  Force,  recommends 
a  thorough  modernization  of  the  law  governing  life  insurers.  It  recommends  that 
matters  relating  to  incorporation,  corporate  powers  and  governance  be  brought 
together  in  one  place,  the  Insurance  Act.  As  a  corollary  to  its  recommendations  for 
corporate  diversification  it  recommends  changes  in  the  laws  and  regulations  dealing 
with  the  intermediaries  who  deliver  the  products  of  the  companies. 

We  believe  it  is  in  the  public  interest  that  a  strong  and  vital  life  and  health 
insurance  industry  thrives  in  Canada  and  is  capable  of  responding  to  changing 
consumer  and  capital  needs.  Therefore,  it  is  of  immediate  and  paramount 
importance  to  this  industry  that  its  governing  legislation  at  all  levels  of  government 
be  thoroughly  modernized  without  any  further  delay. 


-10- 


INTRODUCTION 


Events  in  the  financial  world  have,  in  some  respects,  overtaken  life  insurers  in 
Canada,  keeping  them  at  a  competitive  disadvantage  in  their  role  of  meeting 
financial  needs  of  Canadian  consumers.  These  events  include; 

Shifts  in  the  public's  preference  for  new  kinds  of  investment 
vehicles  because  of  the  impact  of  inflation. 

Increased  competition  in  attracting  the  savings  and  investment 
dollars  of  Canadians. 

Increasingly  sophisticated  and  more  demanding  consumers. 

A  much  more  aggressive  business  environment  looking  for  growth 
and  orofit  ooportunities  outside  of  core  activities. 

The  emergence  of  the  so-called  financial  conglomerates  which 
bring  together  services  in  a  great  variety  of  mixes. 

An  international  financial  community  growing  closer  together. 

Evolving  computer  technology  with  the  capability  of  handling 
financial  transactions  electronically. 

As  well,  the  myriad  comolex  of  investment  rules  for  life  insurance  companies  no 
longer  corresponds  to  economic  reality  or  necessity. 

Thus,  the  most  important  single  issue  now  facing  the  life  and  health  insurance 
industry  is  the  complete  modernization  of  its  governing  legislation.  Within  that 
concern  the  two  most  important  areas  are  those  matters  dealing  with  extended 
powers  and  investments. 

Extended  powers  are  needed  to  permit  the  life  insurance  companies  to  offer 
Canadian  consumers  a  broader  range  of  financial  protection  and  services.  These 
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powers  are  needed  as  well,  so  that  the  life  insurance  companies  can  remain 
competitive  with  other  financial  institutions  in  the  closing  decades  of  the  20th 
Century. 

Less  restrictive  investment  regulation  is  necessary  to  permit  life  insurers  to 
maximize  returns  on  assets,  thereby  positioning  themselves  to  be  able  to  provide 
investment  capital  where  it  is  most  needed  for  Canada's  growth  and  the  economic 
prosperity  of  Ontario. 

Increased  competition  among  sectors  of  the  financial  service  industry  of  Canada  is  a 
reality.  In  this  connection,  it  is  important  to  remember  that  as  the  traditional  lines 
of  demarcation  between  financial  institutions  are  becoming  less  meaningful,  reci¬ 
procity  becomes  an  important  element  for  fair  and  equitable  inter-sector  competi¬ 
tion.  By  "reciprocity"  we  mean  equality  of  opportunity  for  various  sectors  to  enter 
each  other's  field  of  endeavour  either  directly  or  through  subsidiaries. 

Extended  Powers 

There  is  clear  evidence  to  indicate  that,  in  Canada,  the  life  and  health  insurance 
industry  is  now  operating  in  a  market  which  demands  a  broader  range  of  financial 
services.  As  well,  the  traditional  life  and  health  insurance  markets  have  been  under 
pressure  from  inflation  and  recent  federal  taxation  policies. 

The  life  and  health  insurance  industry  also  faces  powerful  competition  from  banks, 
trust  companies,  credit  unions,  caisses  populaires  and  securities  firms,  all  of  which 
are  in  hot  pursuit  of  the  savings  and  investment  dollars  of  Canadians.  The  life  and 
health  insurance  industry  should  be  allowed  to  develop  and  market  new  products  and 
services  in  addition  to  insurance  and  annuities,  so  that  consumers  will  benefit  from  a 
broader  choice. 

The  present  restrictive  legislative  base  for  life  insurance  companies  does  not 
provide  the  industry  with  the  flexibility  needed  to  expand  and  compete  effectively 
in  Canada  and  abroad. 
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Therefore,  the  industry  and  its  governing  legislation  must  adapt  to  new  demands  for 
financial  services,  which  have  evolved  rapidly  because  of  changing  circumstances 
and  consumer  preferences. 

The  objective  of  this  submission  is  to  obtain  for  Canadian  consumers  a  greater 
choice  of  the  means  by  which  they  may  ensure  their  financial  security  by  permitting 
life  insurers  to  offer  a  broader  range  of  financial  services.  In  keeping  with  Canada's 
need  to  continue  to  have  a  viable  insurance  industry,  the  extended  powers  requested 
have  been  carefully  selected  with  a  view  to  ensuring  a  related  interest,  the  natural 
development  of  a  life  insurer's  capabilities,  and  the  need  for  flexibility. 

It  is  our  general  belief  that  management,  in  serving  the  best  interests  of  the 
company  and  its  policvholders,  should  be  given  more  latitude  in  making  business 
decisions.  This  would  allow  them  to  engage  in  activities  aporooriate  to  competitive 
viability  and  to  fulfill  public  needs. 

Accordingly,  we  recommend  that  all  Ontario  chartered  life  companies  be  authorized 
to  acquire  subsidiaries  engaged  in  any  lawful  business  activity,  subject  to  a  specific 
limitation  on  aggregate  amounts  that  could  be  invested  in  subsidiaries. 

This  aporoach  is  consistent  with  a  decision  the  New  Brunswick  Government  made  in 
I96S  to  grant  a  charter  to  a  provincial  life  company  with  the  power  to  own  a 
downstream  holding  corporation  which  in  turn  could  own  subsidiaries  engaged  in  any 
lawful  business  and  financial  activity.  It  conforms  with  the  recent  amendments  to 
the  Quebec  Insurance  Act  concerning  diversification  by  life  companies.  Proposals 
introduced  in  May  1984  for  a  new  Credit  Union  Act  in  Saskatchewan  follow  the  same 
approach.  It  conforms  also  with  amendments  to  the  New  York  insurance  law, 
recently  enacted  in  order  to  provide  life  insurers  with  greater  investment  opportuni¬ 
ties  and  to  allow  New  York  State  life  insurance  companies  to  engage  in  new 
businesses  outside  the  insurance  field.  New  York  State  has  enjoyed  a  wide  and  well- 
deserved  reputation  for  many  years  in  the  United  States,  Canada  and  abroad  as  a 
strict  regulator  of  the  insurance  business.  These  new  amendments  should  therefore 
be  considered  as  a  significant  bench-mark  for  appropriate  modernization  of 
insurance  laws  in  other  jurisdictions. 
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Mutual  life  companies,  because  of  their  inability  to  diversify  through  an  upstream 
holding  company  structure,  are  particularly  restricted  by  law  in  their  ability  to 
adapt  to  changing  competitive  conditions  and  market  needs.  The  suggested 
approach  of  allowing  life  insurers  a  broad  range  of  subsidiaries,  either  directly  held 
or  through  a  downstream  holding  corporation,  would  place  the  mutual  life  companies 
on  an  equal  footing  with  the  stock  life  companies. 

In  suggesting  an  approach  that  would  ultimately  encourage  flexibility  and  competi¬ 
tiveness  of  life  insurance  companies,  we  are  also  concerned  with  strengthening 
Dolicyholder  protection  by:  0)  an  overall  quantitative  limitation  on  investment  in 
subsidiaries;  (2)  the  prior  approval  of  the  Superintendent  of  Insurance  regarding 
investment  in  certain  subsidiaries;  and,  (3)  a  requirement  to  disclose  in  annual 
financial  statements  any  "material"  investment  in  a  subsidiary. 

The  use  of  appropriate  subsidiaries  or  "affiliates"  to  engage  in  cross-sectorial 
activities  would  preserve,  in  the  interest  of  the  public,  a  clear  separation  among  the 
"core"  activities  of  the  four  main  groups  of  financial  institutions,  namely  banks, 
trust  companies,  securities  firms  and  insurance  companies. 

Investments 

Life  insurance  companies  in  Ontario  are  restricted  in  their  investment  practices. 
This  is  especially  so  when  one  considers  the  volatile  nature  of  the  financial 
environment  in  which  they  operate  and  the  investment  opportunities  available  to 
other  financial  institutions  against  which  they  compete  for  the  savings  and  invest¬ 
ment  dollars  of  Canadians. 

The  limited  flexibility  allowed  under  current  investment  restrictions  is  a  restraint 
on  a  life  insurer's  ability  to  operate.  For  these  reasons,  this  submission  endorses  the 
"prudent  management"  concept.  In  essence,  this  concept  involves  enactment  of 
legislation  allowing  a  life  insurance  company  to  invest  broadly  up  to  certain 
quantitative  limits. 
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Since  this  concept  has  been  accepted  and  applied  to  the  banking  industry  and  the 
insurance  industry  in  Quebec,  and  is  proposed  by  the  Government  of  Canada  for  the 
trust  industry,  the  life  and  health  insurance  industry  believes  its  adoption  would 
place  it  on  an  even  competitive  footing. 

We  are  of  the  opinion  that  the  benefits  to  all  of  being  able  to  operate  under  the 
"prudent  management"  concept  are  substantial.  Together  they  outweigh  any 
alternative. 

Corporate  Governance 

There  is  a  unique  relationship  between  a  participating  policyholder  and  his  insurer 
that  is  not  present  in  other  commercial  transactions.  In  some  respects  his  position 
is  similar  to  that  of  a  shareholder  but  not  identical.  Aa  mentioned,  we  recommend 
that  the  provisions  dealing  with  shareholders,  now  found  in  the  Corporations  Act,  be 
brought  in  line  with  the  Business  Corporations  Act  to  the  extent  possible  and  moved 
into  the  Insurance  Act. 

The  Corporations  Act  only  gives  participating  policyholders  very  limited  rights. 
This  submission  addresses  various  means  to  enhance  opportunities  for  policyholders 
to  be  better  informed  about  their  life  insurance  companies  and  to  participate  in 
their  governance. 

The  means  examined  are  somewhat  technical  and  limited  to  a  certain  number  of 
issues  ranging  from  proxy  rules  to  policyholders'  proposals  for  action.  In  essence, 
they  are  based  on  rights  now  enjoyed  by  the  shareholders  of  business  corporations. 

The  life  and  health  insurance  industry's  position  reflects  a  genuine  and  responsible 
concern  that  meaningful  changes  in  corporate  governance  can  be  provided  only 
within  the  framework  of  realistic  costs,  practical  considerations  and  necessary 
protection  of  the  rights  of  the  majority  of  policyholders. 


-15- 


INTRODUCTION 


In  addressing  these  issues,  life  insurers  were  guided  by  the  fact  there  are  many  more 
policyholders  than  there  are  shareholders  in  the  life  and  health  insurance  industry. 
Policyholders  generally  do  not  tend  to  look  upon  themselves  as  purchasing  an 
investment  interest  in  the  life  insurance  company  but,  rather,  seek  primarily  the 
assurance  that  the  company  will  remain  viable  and  able  to  fulfill  its  obligation  to 
provide  the  benefits  for  which  they  contracted.  Participating  oolicyholders  are,  of 
course,  also  looking  to  participate  in  the  future  prospects  of  the  company  through 
dividends  and  thereby  reduce  their  costs  or  enhance  their  benefits. 

It  should  be  recognized  that  many  mutual  and  stock  life  insurance  companies  have 
already  voluntarily  adopted  additional  corporate  governance  activities  and  pro¬ 
cedures  beyond  those  required  by  law.  These  initiatives  have  improved  communica¬ 
tions  to  policyholders  amd  made  access  by  policyholders  to  the  corporate  manage¬ 
ment  process  more  readily  available. 

If  the  Government  of  Ontario  sees  fit,  however,  to  enlarge  the  rights  of  policy¬ 
holders  in  this  area,  policyholder  participation  should  be  limited  to  participating 
policyholders.  In  the  case  of  stock  life  companies,  it  should  be  further  limited:  (P 
to  preserve  the  principles  of  corporate  governance  generally  applicable  to  stock 
companies  regarding  the  rights  and  obligations  of  shareholders  and  directors;  and,  (2^ 
to  ensure  that  the  rights  and  position  of  the  shareholders  as  a  group,  vis-a-vis  those 
of  the  policyholders,  are  not  detrimentally  affected  by  the  enhancement  of  the 
rights  and  position  of  the  policyholders. 

General  Amendments 

In  this  submission,  the  life  and  health  insurance  industry  puts  forward  a  long  list  of 
recommendations  for  general  amendments  to  the  Ontario  Insurance  Act.  These  are 
the  result  of  an  intensive  review  conducted  over  the  last  few  years. 

The  matters  range  in  importance  from  housekeeping  items  such  as  allowing  directors 
to  participate  in  meetings  by  telephone  or  other  communication  facility,  to  own  a 
downstream  holding  company.  They  also  deal  with  fundamental  matters  such  as 
granting  companies  the  powers  of  a  naturai  person. 
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The  amendments  proposed  have  four  main  purposes;  fU  to  update  administrative 
procedures  and  organizational  mechanisms  which  have  proven  to  be  out  of  touch 
with  modern  corporate  law  and  current  realities;  ^2)  to  solve  specific  problems 
which  have  been  identified  over  the  last  few  years;  (3^  to  bring  within  the  corporate 
management  responsibility  some  discretionary  powers  now  exercised  by  the  Super¬ 
intendent  of  Insurance;  and,  ^4'  to  provide  consistency  with  recommendations  made 
throughout  this  submission. 

Uniform  Life  and  A  &  S  Insur^Ke  Legislation 

Parts  V  and  VII  of  the  Ontario  Insurance  Act  dealing  with  life  insurance  contracts 
and  with  accident  and  sickness  insurance  contracts  need  to  be  updated.  This 
submission  contains  a  series  of  amendments  that  we  consider  the  most  pressing.  It 
is  also  our  recommendation  that  consistency  between  the  two  parts  and  uniformitv 
among  all  provincial  insurance  laws  be  achieved. 

If  the  industry  proposals  for  changes  in  these  areas  are  adopted,  they  should  come 
into  force  at  a  date  mutually  agreed  bv  all  provinces. 

Intermediaries 

In  the  section  of  the  Introduction  to  the  Interim  Report  of  the  Task  Force  on 
Financial  Institutions  dealing  with  pressure  for  deregulation  reference  is  made  to 
the  changes  affecting  financial  institutions.  The  changes  being  recommended  for 
life  insurance  companies  will  entail  changes  for  the  intermediaries  who  deliver  their 
services.  Those  are  dealt  with  in  this  submission. 

We  believe  that  the  role  of  life  insurance  intermediaries  should  be  expanded,  in  a 
controlled  manner,  to  allow  them  to  distribute  the  products  of  other  financial 
institutions.  Similarly,  the  intermediaries  of  other  sectors  of  Canada's  financial 
system,  except  where  an  undue  competitive  advantage  already  exists,  should  be  able 
to  become  licensed,  or  registered  as  the  case  may  be,  and  properly  trained  in  life, 
accident  and  sickness  insurance  and  annuities.  This  recommendation  meets  the 
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recent  Ontario  Securities  Commission's  proposal  for  allowing  securities  firms  to 
distribute  the  products  of  other  financial  institutions,  subject  to  prior  approval  by 
the  Director  of  the  Commission. 

Rationalization  of  Legislation 

The  life  and  health  insurance  industry  subscribes  generally  to  the  conceot  of 
rationalizing  all  legislation  governing  financial  institutions,  using  the  provisions  and 
standards  of  modern  corporate  law  as  a  model.  Although  rationalization  is  a 
desirable  goal,  it  is  equally  desirable  that  the  legislation  fully  recognize  the  special 
features  and  practices  that  are  unique  to  specialized  corporations. 

Unlike  other  financial  institutions,  life  insurers  are  accountable  to  policyholders 
having  participating  status.  Actuarial  principles  determine  the  companies'  liabili¬ 
ties,  reserves  and  valuation  of  assets.  Insurance  products  and  services  are 
distributed  essentially  through  agency  forces.  Finally,  life  insurers'  operations  are 
marked  with  a  very  high  degree  of  supervision  under  provincial  laws. 

This  submission  examines  the  Ontario  Business  Corporations  Act  in  its  many  parts 
and  highlights  those  provisions  which  appear  applicable  to  life  insurers. 
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EXTENDED  POWERS 
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Bonds  and  Debentures 


Recommendation 


Allow  life  companies,  as  of  right,  to  borrow  money  by  the  issue  of  bonds  and 
debentures. 

Comment:  The  normal  growth  of  the  life  and  health  insurance  industry  requires 

that  life  insurers  be  permitted  to  use  additional  means  by  which  they 
may  raise  substantial  amounts  of  funds  in  the  marketplace.  Life 
companies  should  have  the  same  flexibility  that  other  Canadian 
financial  institutions  have.  Moreover,  most  non-resident  life  insurance 
companies  are  adready  able  to  raise  funds  by  way  of  bonds  and 
debentures. 
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Administration  of  Specific  Funds  as  Trustee 


Recommendation 


Allow  life  companies,  as  of  right,  to  act  as  administrative  trustees,  with  the  limited 
powers  necessary  to  hold  and  administer  the  funds  of  pension  plans,  savings  plans 
(R.H.O.S.P.,  non-annuity  and  non-life  R.R.S.P.s,  etc.)  and  insurance  benefit  plans 
including  death  benefit  proceeds. 

Comment:  This  would  ensure  that  life  companies  are  not  put  to  a  competitive 

disadvantage  by  being  limited  from  fully  servicing  these  plans  which 
thev  market. 


-21- 


EXTENDED  POWERS 

Financing  of  Premiums 

Recommendation 

Permit  life  companies,  as  of  right,  to  finance  insurance  and  annuity  premiums. 


Comment: 

This  would  provide  life  companies  with  cin  important  marketing  tool 
in  the  sale  of  their  own  products. 

It  would  also  enable  those  consumers  who  wish  to  buy  insurance  and 
annuities  but  require  financial  assistance  to  do  so  to  obtain  such 
financing  directly  and  more  conveniently  from  the  life  company. 
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Sale  of  Gov«7iment  Securities 


Recommendation 


Permit  life  companies,  as  of  right,  to  act  as  the  agent  of  any  government  in  Canada 
in  connection  with  the  sale,  purchase  or  redemption  of  securities. 

Comment:  This  would  allow  life  companies  to  compete  with  other  financial 

institutions  on  an  equal  basis. 
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Custodial  and  Safekeeping  Services 


R  ecom  mendation 


Empower  life  companies  to  offer,  as  of  right,  custodial  and  safekeeping  services 
with  respect  to  valuable  documents,  commercial  paper,  debt  instruments,  securities, 
etc. 

Comment:  This  would  allow  a  life  company  to  more  fully  meet  the  needs  of  its 

customers. 

This  particular  activity  is  viewed  by  a  life  company  as  a  needed 
incidental  function  to  existing  services,  rather  than  a  contemplated 
line  of  business. 
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Marketing  Services  At  Large 


Recommendation 


Allow  life  companies  to  market,  as  of  right,  on  a  fee  for  services  basis,  the  products 
of  other  financial  institutions,  including  other  life  comoanies. 

Comment:  This  would  enable  the  sales  force  of  a  life  company  to  offer  to  their 

customers  a  complete  range  of  insurance  and  other  financial 
products. 


-25- 


EXTENDED  POWERS 


Financial  Leasing 


Recommendation 


Permit  life  companies  to  engage,  as  of  right,  in  the  business  of  financial  leasing  of 
equipment  wherein  an  insurer  lends  money  to  a  lessor,  on  the  strength  of  the  lessee's 
covenant. 

Comment:  A  life  company  is  well-positioned  to  provide  this  particular  mode  of 

equipment  financing. 
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Mortgage  and  Real  Estate  Syndication 


Recommendation 


Empower  life  companies,  as  of  right,  to  engage  in  mortgage  and  real  estate 
syndication. 

Comment:  This  would  allow  a  life  company  to  meet  a  public  demand  for 

participation  units  in  a  mortgage  or  real  estate. 

It  would  also  permit  a  life  company  to  make  better  use  of  existing 
mortgage  and  real  estate  facilities. 
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Business  Outside  Canada 


Recommendation 


Allow  life  companies,  as  of  right,  to  engage,  in  the  United  States  and  the  United 
Kingdom  and,  with  the  prior  approval  of  the  Superintendent,  in  any  other  jurisdiction 
outside  Canada,  in  any  business  permitted  to  be  carried  on  in  that  jurisdiction  by  a 
life  comoany  incorporated  in  that  jurisdiction. 

Comment:  This  would  permit  life  companies  to  compete  abroad  with  other 

financial  institutions  on  an  equal  basis. 

It  is  understood  that  this  power  would  include  the  making  of  any 
locally  authorized  investments. 
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Option  to  Use  Subsidiaries 


Recommendation 


Empower  life  companies,  as  of  right,  to  own  subsidiaries  for  performing  any 
activities  in  which  they  may  engage  directly. 

Comment:  This  would  give  a  life  company  the  flexibility  needed  to  more 

effectively  carry  on  business  in  circumstances  where  the  use  of  a 
subsidiary  would  provide  greater  advantages  to  the  company,  its 
policyholders  or  shareholders,  as  the  case  may  be. 
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Guaranteeing  Oebts  of  Subsidiaries 


R  ecom  m  endation 


Empower  life  companies,  as  of  right,  to  guarantee  debt  obligations  of  their 
subsidiary  corporations. 

Comment:  This  would  greatly  facilitate  the  financing  of  subsidiary  corporations 

owned  by  life  companies. 

Other  financial  institutions  already  enjoy  this  power. 

Any  restrictions  or  conditions  on  this  power  should  be  placed  either  in 
the  regulations  under  the  Ontario  Insurance  Act  or  in  guidelines 
issued  by  the  Superintendent, 

The  industry  would  find  the  following  conditions  acceptable: 

The  amount  of  guarantee  to  be  considered  an  investment,  for 
the  purpose  of  determining  the  maximum  amount  that  the  life 
company  may  invest  in  that  subsidiary. 

(A  parent  company  ought  not  to  be  able  to  invest  indirectly  in 
the  subsidiary  an  amount  greater  than  it  is  permitted  to  invest 
directly.> 
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Guaranteeing  Debts  of  Subsidiaries  -  continued 


(2^  Where  the  amount  guaranteed  would  have  been  a  basket  invest¬ 
ment  of  the  parent  company  had  it  been  made  in  an  "arms 
length"  transaction,  then  the  amount  guaranteed  to  be 
considered  part  of  the  parent  company's  basket  investments. 

(A  basket  investment  is  usually  riskier  than  a  non-basket 
investment,  and  this  condition  reflects  that  added  risk.) 

C3)  All  guarantees  of  subsidiary  debts  to  be  recorded  in  footnotes  in 
the  financial  statements  of  the  parent  company. 

(A  guarantee  is  a  contingent  liability  and  as  such  should  be 
reflected  in  the  financial  statements.) 
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Investments  in  Affiliates 


Recommendation 


Permit  a  life  company  to  invest  up  to  fifteen  percent  of  assets  in  affiliates. 

Comment:  For  the  purpose  of  this  recommendation  and  those  on  pages  33  and  34 

of  this  submission. 

"affiliate"  means  a  corporation  that  is  a  substantial  shareholder  of 
the  life  company  (within  the  meaning  of  section  391(3)  of  the  Ontario 
Insurance  Act,  and,  similarly,  section  33(3)  of  the  Canadian  and 
British  Insurance  Companies  Act),  or  a  financial  services  corporation 
subject  to  government  regulation  and  supervision  ensuring  that  the 
corporation  follows  sound  business  and  financial  practices  in  which  a 
substantial  shareholder  of  the  life  company  holds  a  significant 
interest,  or  any  corporation  in  which  a  life  company  owns  directly  or 
indirectly  more  than  thirty  percent  of  the  voting  shares,  but  does  not 
include  a  corporation  engaged  solely  in  the  ownership  of  assets  that  a 
life  company  could  own  directly; 

"assets"  means  all  assets,  other  than  segregated  fund  assets,  held  by  a 
life  company  at  book  value; 

"investment"  means  investment  in  shares  and  loans  and  includes  the 
giving  of  financial  assistance  by  means  of  a  guarantee  or  otherwise, 
however,  investment  in  a  controlling  shareholder  of  a  life  company  is 
limited  to  the  provision  of  financial  assistance  by  means  of  a  loan,  a 
guarantee  or  otherwise,  and  does  not  include  investment  in  shares. 
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Investments  in  Affiliates  -  continiied 


An  amendment  to  section  391  of  the  Ontario  Insurance  Act  would  be 
required. 


The  Act  should  not  discourage  public  participation  in  the  ownership 
of  affiliates  of  life  companies. 


-33- 


EXTENDED  POWERS 


Approval  of  Investments  in  Affiliates 


Recommendation 


Require  that  any  investment  in  an  affiliate  receive  the  prior  approval  of  the 

Superintendent  of  Insurance  except  where  the  investment  is  made  in  an  affiliate 

that  is: 

(a)  a  financial  services  corporation  subject  to  government  regulation  and 
supervision  ensuring  that  the  corporation  follows  sound  business  and  financial 
practices; 

(b)  a  subsidiary  presently  allowed  by  statute  or  recommended  in  this  submission; 

(c)  a  subsidiary  in  the  United  States  or  the  United  Kingdom  that  a  life  insurance 
company  incorporated  in  those  jurisdictions  is  permitted  to  have;  or 

(d)  a  corporation  engaged  solely  in  investing  in  corporations  mentioned  in  (a),  (b) 
and  (c)  above. 

Comment:  It  is  understood  that  all  investments  in  affiliates  would  be  brought  to 

the  attention  of  the  Superintendent  in  a  timely  fashion. 

The  terms  "affiliate"  and  "investment"  are  defined  on  page  31  of  this 
submission. 

It  is  recommended  on  page  27  of  this  submission  that  a  life  company 
be  empowered  to  carry  on  any  authorized  activities  (including 
investments)  in  the  United  States  and  the  United  Kingdom  without 
the  prior  approval  of  the  Superintendent. 
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Disclosure  of  Investments  in  Affiliates 


Recommendation 


Provide  that  any  material  investment  in  an  affiliate  and  the  financial  results  on  such 
investments  be  disclosed  in  the  audited  financial  statements  of  the  life  company. 

Comment:  For  the  purposes  of  this  recommendation,  investment  in  an  affiliate 

exceeding,  in  the  aggregate,  one  percent  of  the  assets  of  the  life 
company  constitutes  a  "material  investment". 

The  terms  "affiliate",  "assets"  and  "investment"  are  defined  on 
page  31  of  this  submission. 

It  is  contemplated  that  the  information  could  be  in  the  form  of  a 


note. 
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Prudent  Management  Concept 


Recommendation 


Repeal  the  concept  of  "permitted  investments"  (and  all  the  accompanying  detailed 
specification  as  to  quantity  and  quality  and,  in  some  cases,  timing  as  welD  and 
reolace  it  with  a  broad  general  power  to  invest,  thereby  leaving  management  to 
make  those  investment  decisions  most  suitable  to  each  life  company's  needs.  In  the 
case  of  segregated  funds,  investments  should  be  subject  to  contractual  provisions 
onlv. 

Such  a  change  in  regulatory  philosophy  would  not  mean  any  reduction  in  the 
resoonsibility  to  be  borne  by  the  officers  and  directors  in  husbanding  the  assets  of 
the  life  company.  The  officers  and  directors  would  still  be  required  to  discharge 
their  responsibilities: 

"honestly  and  in  good  faith,  with  a  view  to  the  best 
interests  of  the  company"  with  that  degree  of  "care, 
diligence  and  skill  that  a  reasonable  and  prudent  person 
would  exercise  in  comparable  circumstances". 

This,  in  essence,  is  the  "prudent  management"  concept  which  is  included  as  part  of 
the  regulatory  structure  relevant  to  other  financial  institutions  and  commercial 
companies  in  Canada. 

Reference:  Section  117(0  Alberta  Business  Corporations  Act 

Section  117(0  Canada  Business  Corporations  Act 
Section  54(  1 )  Bank  Act 

Section  54(0  proposed  Canada  Savings  Banks  and  Trust  Companies  Act 
Section  1 34  Ontario  Business  Corporations  Act 
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Comment; 


INVESTMENT  MATTERS 


Prudent  Management  Concept  -  continued 


The  use  of  the  "prudent  management"  concept  would  enable  a  life 
company  to  adapt  to,  and  keep  up  with,  the  ever-changing  nature  of 
the  financial  markets,  and  to  embrace  new  investment  concepts  as 
they  occur,  while  maintaining  appropriate  forms  of  liquidity  and 
maximizing  the  use  of  policyholder  funds. 

Too  detailed  investment  regulation  prevents  life  companies  from 
taking  initiatives  that  would  reduce  the  risk  of  loss  to  their 
investment  portfolios  and  which  would  produce  a  better  match 
between  assets  and  liabilities. 

The  entrenched  specification  of  investment  rules  governing  life 
companies,  by  seeking  essentially  to  protect  the  fixed  dollar  value  of 
investments,  makes  it  difficult  for  life  companies  to  protect 
policyholders  against  the  risk  of  inflation  and  the  consequent  decline 
in  the  value  of  their  savings  represented  in  the  policy  reserves. 
Investment  regulation  ought  to  be  liberalized  to  permit  life 
companies  to  offer  insurance  products  that  offer  better  protection 
against  inflation. 

If  the  provincial  government  accepts  this  general  overall 
recommendation,  then  most  of  the  other  more  specific 
recommendations  herein  will  have  to  be  examined  to  determine  their 
applicability. 

If  this  concept,  however,  is  not  acceptable  to  the  Government  of 
Ontario,  this  chapter  reluctantly  recommends  a  very  poor  second 
choice.  This  includes  a  number  of  liberalizations  respecting  real 
estate;  introduces  a  natural  resources  category  of  investment; 
proposes  temporary  investment  in  venture  projects;  recommends  a  one 
p>er  cent  basket  for  unspecified  personal  properties,  and  proposes  a 
number  of  other  changes  in  investment  provisions. 
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INVESTMENT  MATTERS 


Limitation  on  Real  Estate 


Recommendation 


Increase,  from  ten  to  twenty-five  percent,  the  general  overall  limit  on  the  book 
value  of  the  total  assets  of  the  life  company  that  can  be  invested  in  real  estate  and 
leaseholds  for  the  production  of  income. 

Reference;  Section  390('f^  Ontario  Insurance  Act 


Comment:  Real  estate  is  becoming  more  and  more  a  highly  satisfactorv  class  of 

investment.  It  is  particularly  attractive  at  times,  like  the  present, 
when  long-term  investments  are  becoming  scarcer. 
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INVESTMENT  MATTERS 


Real  Estate  Parcel  Limit 


Recommendation 


Increase,  from  2%  to  4%,  the  maximum  limit  of  total  assets  a  life  company  may 
invest  in  any  one  parcel  of  real  estate  or  leasehold  for  the  production  of  income. 

Reference:  Section  3880  Va)l'iii')  and  3880VrVii'^  Ontario  Insurance  Act 

Sections  63nVpViii'\  and  63nVqVii)  Canadian  and  British  Insurance 
Companies  Act 

Comment;  Ontario  life  companies  should  be  put  on  an  equal  footing  with  federal 
life  comoanies. 
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INVESTMENT  MATTERS 

Real  Estate 

Recommendation 

Clarify  that  section  3880  Vq)  can  include  more  than  one  lease. 


Reference: 

Section  3880Vq)(i)  and  Cii)  Ontario  Insurance  Act 

Comment: 

Many  office  buildings  are  occupied  by  more  than  one  tenant  which 

are  qualified  under  these  sections. 

Recommendation 

Include  professional  groups  as  tenants  which  qualify. 


Reference: 

Section  3880Vq)fi)  Ontario  Insurance  Act 

Comment: 

Professional  groups  such  as  firms  of  architects,  engineers,  actuaries, 
lawyers,  accountants  and  doctors  which  cannot  issue  eligible 
investments,  are  also  high  quality  tenants. 
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INVESTMENT  MATTERS 


Real  Estate  -  continued 


Recommendation 


Allow  any  lease  of  three  years  or  longer  to  be  projected  into  the  future  on  its 
present  terms  for  the  purpose  of  calculating  whether  reasonable  interest  plus 
eighty-five  percent  capital  will  be  returned. 

Reference:  Section  388nVaHii>  Ontario  Insurance  Act 

Comment:  When  the  test  of  lease-yield  was  originated,  long  term  leases  (such  as 

thirty  years^  were  fairly  common.  Todav  five  and  ten  year  leases  are 
customary. 


Recommendation 


Remove  the  three-year  prior  occupancy  requirement  in  the  yield  test  in  section 

388nVr\ 

Reference:  Section  388(n(rVi)  Ontario  Insurance  Act 

Comment:  The  test  for  the  return  on  income-producing  real  estate  is  based  on 

the  revenue  produced  in  the  three  years  prior  to  the  investment.  This 
means  a  building  cannot  qualify  until  it  has  been  occupied  for  at  least 
three  years.  This  restriction  is  inappropriate  and  should  be  removed 
and  replaced  by  a  test  based  on  projected  earnings  in  signed  leases  and 
agreements  to  lease. 
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INVESTMENT  MATTERS 


Natural  Resources 


Recommendation 


Permit  investment  in  natural  resources,  subject  to  an  overall  quantitative  limitation 
expressed  as  a  fixed  percentage  of  the  book  value  of  the  total  assets  of  the  life 
companv. 

Comment:  The  federal  Pension  Benefit  Standards  Regulations  already  contain 

provisions  devoted  to  limited  investment  in  natural  resources.  This 
recommendation  requests  that  a  much  broader  interpretation  be 
given  to  the  term  "natural  resources"  in  any  such  legislative  change. 

The  proposed  definition  of  "natural  resources"  in  the  SENATE  Bill 
6566  of  May  II,  19S1,  amending  the  New  York  insurance  law,  could 
be  used  as  a  model. 
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INVESTMENT  MATTERS 


Basket 


Recommendation 


As  part  of  the  seven  percent  basket,  permit  one  percent  of  the  book  value  of  the 
total  assets  of  the  life  company  to  be  invested  in  assets  not  previously  specified  as 
eligible  investments. 

Reference:  Section  388(4)(c^  Ontario  Insurance  Act 

Comment:  Section  191(2^  of  the  proposed  Canada  Savings  Banks  and  Trust 

Companies  Act  contains  a  similar  provision  which  would  allow 
investments  in  personal  property  such  as  gold,  silver  and  other 
commodities  Mother  than  for  a  company's  own  use''  to  a  maximum  of 
one  percent  of  the  book  value  of  the  total  assets  of  the  company. 


Recommendation 

Amend  the  basket  clause  to  make  it  apply  to  a  mutual  life  insurance  company. 
Reference:  Section  388(4>  Ontario  Insurance  Act 

Comment:  A  mutual  life  insurance  company  should  have  the  same  opportunities 

and  limitations  as  a  stock  company. 


INVESTMENT  MATTERS 


Co-operatives 


Recommendation 


Allow  investment,  outside  the  basket,  in  the  common  and  preferred  shares  of  co¬ 
operatives. 


Reference:  Section  388(P  Ontario  Insurance  Act 


INVESTMENT  MATTERS 


Foreign  Government  Agencies 


Recommendation 


Permit  life  insurance  companies  to  invest  in  securities  issued  or 
United  States  or  United  Kingdom  Government  agencies  or  by 
government  agencies  to  be  listed  by  regulation. 


guaranteed  by 
other  foreign 


Reference:  Section  388(1  Va''  Ontario  Insurance  Act 


INVESTMENT  MATTERS 


Pollution  Abatement 


Recommendation 


Permit  investment  in  the  bonds,  debentures  or  other  evidences  of  indebtedness  of 
tax  supported  authorities  responsible  for  pollution  abatement. 


Reference;  Section  3880  Vh^  Ontario  Insurance  Act 
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INVESTMENT  MATTERS 

International  Organizations 

Recommendation 

Allow  eligible  investments,  which  are  guaranteed  by  certain  international 
organizations,  to  be  listed  bv  regulation. 


Reference: 

Section  3880  Vc)  and  Ontario  Insurance  Act 

Comment: 

Bonds,  debentures  and  other  obligations,  issued  or  guaranteed  by  the 

Ci”)  International  Bank  for  Reconstruction  and  Development  Cii')  the 
Inter -Arrier lean  Development  Bank  or  Qii'  the  Asian  Deveiooment 
Bank  are  specifically  named  in  the  Ontario  Insurance  Act.  To  amend 
the  Act  because  of  a  change  of  name  or  addition  of  a  name  is  more 
difficult  than  to  change  a  regulation.  For  instance,  the  Eurooean 
Investment  Bank  should  now  be  added  as  an  eligible  investment. 
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INVESTMENT  MATTERS 


Plant  and  Equipment  of  Non-Corporate  Borrowers 


Recommendation 


Permit  a  life  company  to  finance  plant  and  eouipment  where  the  borrower  is  a  non¬ 
corporate  entity. 

Reference:  Section  388(1  Ontario  Insurance  Act 

Comment:  The  financing  of  capital  goods  is  often  done  in  circumstances  where 

the  borrower  is  either  a  trust,  or  other  non-corporate  entity  such  as  a 
partnership  or  sole  proprietorship. 

This  has  the  potential  of  providing  financial  assistance  to  small 
businesses. 
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INVESTMENT  MATTERS 


Transportation  Equipment  Trust  Certificates 


Recommendation 


Extend  and  broaden  the  provisions  which  permit  the  investment  in  transportation 
equioment  certificates  issued  by  a  trustee  to  include: 

fi>  all  kinds  of  transportation, 

fii'  corporations,  in  all  countries  where  the  life  company  carries  on  business, 
(iii>  all  cash  advanced  for  such  investments. 

Refe'‘en'~e*  Section  3S?(lVj)  Ontario  Insurance  Act 
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INVESTMENT  MATTERS 


Lending  on  Security  of  Joint  Mortgages 


Recommendation 


Amend  the  Insurance  Act  to  provide  clear  authority  for  a  life  company  to  lend  its 
funds  or  any  portion  thereof  on  the  security  of  joint  mortgages  or  joint  hypothecs. 


Reference:  Section  388(2^  Ontario  Insurance  Act 


INVESTMENT  MATTERS 


Limitation  on  Common  Shares 


Recommendation 


Exclude  from  the  twenty-five  percent  limitation  on  investments  in  common  shares, 
all  shares  held  in  subsidiary  and  affiliate  corporations. 


Reference:  Section  390fc>  Ontario  Insurance  Act 
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INVESTMENT  MATTERS 


Investment  Limitatlcxis  for  Sc^gregated  Funds 


Recommendation 


0''  Specifically  permit  segregated  funds  to  invest  in  associated  pooled  funds  and 
units  of  pooled  funds  within  the  life  company  or  of  other  institutions. 

fii^  Specifically  permit  separately  managed  funds  to  hold  units  in  pooled  funds. 

Gii)  Specifically  permit  balanced  pooled  funds  to  hold  units  of  a  specialized  pooled 
fund. 

Reference:  Section  86  Ontario  Insurance  Act 
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INVESTMENT  MATTERS 


Holding  and  Transferring  Securities 


Recommendation 


For  ease  of  holding  and  transferring  securities,  expressly  allow  that  securities 
acauired  on  Canadian  or  foreign  financial  markets  may  be  held  in  a  verifiable  form 
where  they  are  normally  traded.  It  should  also  be  permitted  to  hold  bearer 
securities  when  it  is  impossible  to  register  securities  and  when  the  Superintendent  of 
Insurance  agrees  that  it  would  be  more  advantageous  for  the  corporation  to  do  so. 

Reference:  Section  392  Ontario  Insurance  Act 

Comment:  With  the  use  of  computers  to  electronically  record  equity  transfers, 

any  obligation  to  physically  hold  securities  or  to  have  them  bear  the 
company's  corporate  name  would  prevent  life  companies  from 
benefiting  from  such  new  systems. 
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INVESTMENT  MATTERS 


Holding  Securities  Out  of  Canada 


Recommendation 


Amend  the  Insurance  Act  to  expressly  provide  that: 

al  a  life  company  be  permitted  to  hold  securities  anywhere  in  Canada  ; 

a  responsible  trustee  outside  Canada  be  permitted  to  hold  securities  for  a 
segregated  fund  consisting  of  foreign  securities; 

c''  permission  be  given  to  a  life  company  to  invest  a  certain  portion  of  its  surplus 
in  countries  where  the  life  company  does  not  conduct  business  and  to  hold  those 
securities  through  a  major  United  States  or  Canadian  bank; 

d)  permission  be  given  to  a  life  company  to  hold  securities  outside  Canada  in 
countries  where  a  central  securities  depository  operates. 

Comment:  All  of  the  above  recommendations  are  designed  to  facilitate  the 

trading  and  transfer  of  securities  in  the  interests  of  policyholders. 
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INVESTMENT  MATTERS 

Loans  to  Officers  and  Employees 

Recommendation 

Amend  the  Insurance  Act  to  permit  a  life  company  to  lend  money  to  its  officers  and 
emolovees. 


Reference: 

Section  391  Ontario  Insurance  Act 

Section  20  Ontario  Business  Corporations  Act 

Section  42  Canada  Business  Corporations  Act 

Section  174f2Hf)  Bank  Act 

Section  192  proposed  Canada  Savlrigs  Banks  arid  Trust  Companies  Act 

Comment: 

Provided  the  life  company's  financial  stability  is  not  endangered, 

monetary  limits  and  the  board  of  director's  aoproval,  these  lending 
decisions  should  be  left  to  each  company  to  determine. 

Loans  to  officers  and  staff  are  allowed  to  other  financial  institutions. 
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INVESTMENT  MATTERS 


Investment  in  "Sister"  Corporations 


Recommendation 


Amend  the  Insurance  Act  to  allow  investment,  whether  equity  or  debt,  in 
corporations  where  a  shareholder  of  the  life  company  owns  a  thirty  percent  interest 
or  less. 

Reference:  Section  391  Ontario  Insurance  Act 

Comment:  This  would  enlarge  the  investment  portfolio  of  stock  life  companies 

in  cases  where  their  shares  are  held  by  shareholders  w'ith  vast 
portfolios. 

Current  disclosure  and  integrity  requirements  to  which  public 
corporations  and  their  insiders  are  subject  would  provide  more  than 
an  adequate  safeguard  against  misuse  of  the  funds  invested. 
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CHAPTER  m 


CORPORATE  GOVERNANCE 
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CORPORATE  GOVERNANCE 


Special  Business  Matters 


Recommendation 


For  those  commercial  companies  subject  to  the  Ontario  Business  Corporations  Act, 
all  business  transacted  at  a  special  meeting  and  all  business  transacted  at  an  annual 
meeting,  except  consideration  of  the  financial  statements,  auditor's  report,  election 
of  directors  and  reappointment  of  the  incumbent  auditor,  is  deemed  to  be  "special 
business".  Details  of  all  special  business  must  be  mailed  to  each  shareholder  prior  to 
the  meeting  at  which  it  is  to  be  considered. 

The  categorization  of  general  meetings  into  "annual"  or  "soecial"  has  no  intrinsic 
purpose  or  value  to  life  comoanies. 

Therefore,  in  view  of  the  very  heavy  expense  of  mailing  material  to  every 
policvholder,  and  the  fact  that  not  all  items  of  special  business  are  of  equal 
importance,  special  business  matters  should  be  categorized.  The  purpose  of  doing  so 
would  be  to  determine  the  length  of  notice  to  be  given  of  any  such  meeting,  and  to 
issue  special  proxies. 

We  propose  the  following  list  of  "Special  Category"  matters  that  would  require  that 
notices  be  mailed  directly  to  all  voting  policyholders,  and  special  proxies  issued 
without  request. 

-  "SPECIAL  CATEGORY"  MATTERS  - 

1  -  Increase  of  voting  shares; 

2  -  Change  in  voting  shares; 

3  -  Removal  of  auditor; 

4  -  Acquisition  of  business  of  other  companies  by  purchase  of  shares; 
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CORPORATE  GOVERNANCE 


Special  Business  Matters  -  continued 


5  -  By-law  to  convert  a  stock  comoany  to  a  mutual  company  and  any 

amendment  thereof; 

6  -  Merger  or  amalgamation; 

7  -  Winding  ud. 


With  resoect  to  above,  approval  by  the  voting  policyholders  of  an  increase  in  the 
authorized  capital  of  a  life  company,  by  way  of  letters  patent  or  suppjementary 
letters  patent,  should  be  deemed  also  to  include  approval  of  the  issuance  of  the  new 
shares. 


An.v  other  business  matter  not  otherwise  listed  in  the  "Special  Category"  would 
require  notice  only  by  way  of  newspaper  advertising  and  the  issuance  of  special 
proxies  only  on  request  of  the  voting  policyholder.  A  minor  failure  to  comply  with 
the  formality  should  not  invalidate  a  meeting. 


Reference:  Section  96(5’'  Ontario  Business  Corporations  Act  defines  special 

business. 


Section  96f6)  Ontario  Business  Corporations  Act  prescribes  contents 
of  notice. 
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CORPORATE  GOVERNANCE 


Requisition  of  a  Meeting  by  a  Group  of  Policyholders 


Recommendation 


A  group  of  voting  policyholders  representing  the  greater  of  five  hundred  or  one 
percent  of  the  total  number  of  voting  policyholders  would  be  an  appropriate  size  to 
call  for  a  soecial  general  meeting. 

The  life  company  should  be  permitted  to  apply  to  a  court  for  relief,  if  it  considers 
that  the  initiative  of  the  qualified  group  is  not  for  bona  fide  reasons. 

Reference:  Section  29*5  Ontario  Corporations  Act  provides  that  shareholders 

holding  not  less  than  one- tenth  of  the  issued  shares  or  one- tenth  of 
the  "members"  of  a  corporation  without  share  capital  may  call  a 
general  meeting. 

Section  105(0  Ontario  Business  Corporations  Act  provides  that  five 
percent  of  shareholders  may  call  a  meeting. 
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CORPORATE  GOVERNANCE 


Special  General  Meetings 


Recommendation 


Where  business  matters  of  the  "Special  Category"  are  involved,  it  would  be 
aporooriate 

a^  that  the  notice  calling  a  special  general  meeting  be  published  fifty  days  in 
advance, 

b'>  that  the  notice  be  sent  to  all  voting  policyholders, 
c''  that  the  notice  contain; 

the  text  of  any  proposed  by-laws  or  amendments,  or  a  summary 
thereof, 

Gi''  details  of  the  nature  of  any  special  business,  to  be  considered, 
nii'>  details  of  any  proposal  which  a  qualified  group  of  voting  policyholders 
will  ask  the  meeting  to  consider,  including  an  up  to  two  hundred  word 
statement  by  the  group  in  support  of  the  proposal. 

d>  that  special  proxies  be  issued  exclusively  for  that  meeting  or  any  adjournment 
thereof. 

Reference:  Sections  95f2\  96  and  98  Ontario  Business  Corporations  Act  -  notice 

of  meeting. 

Section  93  Ontario  Corporations  Act,  by  operation  of  section  133, 
provides  that  "members"  of  a  corporation  without  share  capital  are 
entitled  to  at  least  10  days  notice.  See  also  section  1610  \ 
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CORPORATE  GOVERNANCE 


Proposals  by  Policyholders 


Recommendation 


A  group  of  voting  policyholders  representing  the  greater  of  five  hundred  or  one 
percent  of  the  total  number  of  voting  policyholders  would  be  an  appropriate  size  to 
submit  a  proposal  for  consideration  at  a  general  meeting. 

The  suggested  size  would  be  appropriate  to  provide  sufficient  protection  for  the 
general  membership  vis-a-vis  a  small  isolated  group  which  may  wish  to  advance 
their  own  narrow  cause  that  would  not  be  supportable  by  the  general  body  of 
members. 

Reference:  Section  295  Ontario  Corporations  Act  provides  that  not  less  than 

one-tenth  of  the  "members"  of  a  corporation  without  share  capital 
may  request  a  general  meeting  "for  any  purpose  connected  with  the 
affairs  of  the  corporation". 

Section  99(1)  Ontario  Business  Corporations  Act  provides  that  one 
shareholder  entitled  to  vote  may  submit  a  proposal. 
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CORPORATE  GOVERNANCE 


Nominations  for  Directors  by  Policyholders 


Recommendation 


If  a  group  of  policyholders  is  able  to  move  nominations  to  the  board  of  directors  by 
way  of  a  written  proposal,  this  should  not  oreclude  nominations  made  at  a  general 
meeting. 
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CORPORATE  GOVERNANCE 


Distribution  of  Materials  at  the  Request  of  Policyholders 


Recommendation 


It  would  be  unconscionably  expensive  if  a  life  company  had  to,  on  request,  circulate 
to  all  voting  policyholders  ail  information  and  statements  supplied  by  any  qualified 
group  making  a  proposal  to  be  considered  at  a  general  meeting. 

However,  if  members  are  not  circulated,  they  are,  in  effect,  disenfranchised. 

To  resolve  this  problem,  life  companies  would  be  prepared  to  undertake  direct 
mailing  of  information,  provided:  0^  such  mailings  are  iimiteq  to  cases  of  business 
matters  under  the  "Special  Category",  and  (2)  the  cost  of  forwarding  material  to 
voting  policyholders  is  not  at  companv  expense. 

As  is  the  case  with  commercial  companies  under  the  Ontario  Business  Corporations 
Act,  a  life  company  should  not  be  required  to  comply  with  the  request  if: 

a^  the  proposal  is  not  submitted  to  the  company  at  least  ninety  days  before  the 
anniversary  date  of  the  previous  annual  general  meeting; 

b^  it  appears  that  the  proposal  is  submitted  primarily  for  the  purpose  of  enforcing  a 
personal  claim  or  redressing  a  personal  grievance  against  the  company  or  its 
directors,  officers  or  members,  or  if  it  is  not  related  in  any  significant  way  to 
the  business  or  affairs  of  the  company; 

c^  the  company,  at  the  voting  policyholders'  request,  had  included  the  proposal  in  a 
notice  of  meeting  relating  to  a  general  meeting  held  within  two  years  preceding 
the  receipt  of  such  request,  and  the  qualified  group  failed  to  present  the  proposal 
at  the  meeting; 
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CORPORATE  GOVERNANCE 


Distribution  of  Materials  at  the  Request  of  Policyholders  -  continued 


d>  substantially  the  same  prooosal  was  submitted  at  a  general  meeting  held  within 
two  years  preceding  the  receipt  of  the  voting  policyholders'  request,  and  the 
proposal  was  defeated;  or 

e)  the  right  of  making  a  proposal  is  being  abused  to  secure  publicity. 

Reference:  Section  99(5''  Ontario  Business  Corporations  Act  authorizes  a 

commercial  company  to  refuse  to  comply  with  the  reauest. 
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CORPORATE  GOVERNANCE 


Appointing  a  Proxy 


Recommendation 


A  Dolicyholder  entitled  to  vote  should  be  given  the  right  to  appoint  a  proxyholder  to 
attend  and  vote  at  meetings.  It  would  also  be  appropriate  to  allow  the  policyholder 
to  appoint  a  non-policyholder  as  the  proxyholder.  If  the  proxy  form  designates  a 
person  as  proxvholder  it  would  also  be  appropriate  to  provide  space  for  the  voting 
Dolicyholder  to  designate  one  or  more  alternative  proxyholders.  However, 
considering  the  heavy  mailing  expenses  that  would  result  from  carrying  out  such  a 
requirement,  a  life  company  should  not  be  obliged  to  a  yearly  distribution  of  proxies. 
Blank  proxy  forms  are,  and  will  continue  to  be,  available  to  those  voting 
policyholders  requesting  them  from  the  life  company. 

Reference:  Section  IIOO^  Ontario  Business  Corporations  Act  provides  for 

appointment  of  a  proxyholder  by  a  shareholder  and  the  proxyholder 
may  be  a  non-shareholder. 

Section  Ontario  Corporations  Act  provides  that  a  proxyholder 

need  not  be  a  shareholder  and,  by  operation  of  section  133,  the 
proxyholder  need  not  be  a  "member"  of  a  corporation  without  share 
capital.  But  note  section  2100)  which  provides  that  "Participating 
policyholders  are  entitled  to  attend  and  vote  in  person  and  not  by 
proxy  at  all  general  meetings  of  the  company  .  .  .". 
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CORPORATE  GOVERNANCE 


Restricted  Use  of  Proxy 


Recommendation 


Where  business  matters  of  the  "Special  Category"  are  involved,  it  would  be 
appropriate  that  a  proxy  executed  for  use  in  routine  matters  should  not  be  used  by 
management  at  a  special  general  meeting.  Nor  should  it  be  used  at  a  regular 
general  meeting  for  purposes  which  could  not  reasonably  have  been  contemplated  by 
the  voting  policyholder  when  the  proxy  was  given. 


-68» 


CORPORATE  GOVERNANCE 


Validity  of  Proxy 


Recommendation 


In  order  to  reduce  administrative  costs  and  mailing  expenses,  most  life  companies 
prefer  to  solicit  proxies  every  three  years.  The  validity  of  a  proxy  should 
correspond  to  that  time  frame  and  should  not  be  limited  to  a  shorter  duration. 

A  voting  policyholder  should  be  able  to  revoke  a  proxy  at  any  time. 

Reference:  Section  8U  Ontario  Corporations  Act  deals  with  the  validity  and 

revocation  of  shareholder  proxies  and,  in  particular,  section 
provides  that  a  proxv  ceases  to  be  valid  one  year  from  its  date  of 
execution  by  a  shareholder.  By  operation  of  section  133  the  same 
would  apply  to  a  proxy  signed  by  a  "member'*  of  a  corporation  without 
share  capital. 

Section  110  Ontario  Business  Corporations  Act  deals  with  the  validity 
and  revocation  of  shareholder  proxies. 
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CORPORATE  GOVERNANCE 


Management  Proxy  Circular 


Recommendation 


If  a  life  company  is  obliged,  when  seeking  proxies  for  management  from 
policyholders,  to  send  out  a  management  proxy  circular  analogous  to  the  circular 
reauired  for  use  by  commercial  companies,  yery  heayy  mail  expense  would  be 
inyolyed. 

Howeyer,  an  application  of  this  requirement  to  proxy  solicitations  for  those 
business  matters  listed  in  the  "Special  Category"  would  be  acceptable.  The 
information  to  be  proyided  in  the  circular  should  strictly  relate  to  policyholders' 
interests. 

Reference:  Section  86  Ontario  Corporations  Act  prescribes  the  use  of  an 

information  circular. 
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CORPORATE  GOVERNANCE 


Policyholders*  Right  to  Vote 


Recommendation 


Most  life  companies  prefer  the  common  method  of  one  vote  per  policyholder.  This 
method  is  the  most  convenient  and  inexpensive.  A  policyholder's  vote  should  not 
depend  on  the  size  of  his  policy. 

The  rights  of  a  group  policyholder  to  attend  and  vote  at  general  meetings  is 
addressed  in  the  chapter  on  General  Amendments  under  the  heading  Voting  Rights 
(see  page  82  of  this  submission). 

Reference;  Section  30  Ontario  Corporations  Act  provides  a  shareholder  with  one 
vote  per  share. 

Section  125  Ontario  Corporations  Act  provides  that  each  "member" 
of  a  corporation  without  share  capital  has  one  vote. 
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CORPORATE  GOVERNANCE 


Mandatory  Cumulative  Voting  for  Election  of  Directors 


Recommendation 


Under  legislation  applicable  to  financial  institutions,  cumulative  voting  for  directors 
is  allowable.  Life  comoanies  have  no  objection  to  cumulative  voting  provided  they 
are  not  singled  out  for  a  mandatory  application. 

If  sufficiently  organized,  voting  policyholders  could  conceivably  take  over  the 
management  of  some  "mixed”  life  companies.  In  order  to  counter  this  possibility, 
the  law  should  continue  to  provide  for  a  minimum  number  of  directors  to  be  elected 
by  shareholders,  as  well  as  a  minimum  number  of  directors  to  be  elected  by 
policyholders. 

Reference:  Section  120  Ontario  Business  Corporations  Act 

Section  37  Bank  Act 

Section  37  prooosed  Canada  Savings  Banks  and  Trust  Companies  Act 
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CORPORATE  GOVERNANCE 


Mandatory  Annual  General  Meetings 


Recommendation 


It  should  be  expressly  provided  that  a  general  meeting  is  to  be  held  each  year  at  the 
place  and  on  the  date  fixed  by  the  by-laws  of  the  life  company. 


Reference:  Sections  68  and  293  Ontario  Corporations  Act 
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CORPORATE  GOVERNANCE 


Mandatory  Notice  of  Annual  General  Meetings 


Recommendation 


Where  business  matters  of  the  "Special  Category"  are  to  be  considered  at  an  annual 
general  meeting,  life  companies  should  notify  voting  policyholders  directly  of  the 
time  and  place  of  the  meeting.  However,  where  that  is  not  the  case,  life  companies 
should  have  the  option  of  announcing  the  annual  meeting  by  means  of  publication  in 
newspapers. 

Reference;  Section  6<'8^  Canadian  ^  British  Insurance  Companies  Act  requires 
notice  of  an  annual  meeting  to  be  published  in  two  newsoapers  ana 
printed  on  each  premium  receipt  issued  by  a  life  company  and  that  a 
notice  be  mailed  to  each  shareholder. 

Section  93,  Ontario  Corporations  Act,  by  operation  of  section  133, 
provides  that  "members"  of  a  corporation  without  share  capital  are 
entitled  to  at  least  10  days  notice. 

Section  161  Ontario  Corporations  Act  provides  that  in  addition  to 
notice  being  mailed  to  every  shareholder  and  member  it  also  be 
published  in  a  newspaper  at  least  seven  days  before  the  meeting. 

Section  96  Ontario  Business  Corporations  Act  provides  for  the 
sending  of  an  individual  notice  of  meeting  to  each  shareholder. 
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CORPORATE  GOVERNANCE 


Advance  Mailing  of  Financial  Statements 


Recommendation 


Life  company  financial  statements  do  not  serve  the  same  purpose  for  policvhoiders 
as  do  the  corporate  financial  statements  of  commercial  companies  for  their 
shareholders  and  investors. 

Financial  statements  are,  and  will  continue  to  be,  available  to  those  policyholders 
requesting  them  from  the  life  company.  A  distribution  of  financial  statements  to  ail 
voting  policyholders  before  each  annual  meeting  would  be  very  costly. 

Reference:  Section  97(1)  Ontario  Corporations  Act  requires  that  the  financial 

statement  of  the  life  company  must  be  submitted  at  each  annual 
general  meeting. 

Section  109  Ontario  Corporations  Act  provides  that  the  financial 
statements  be  mailed  to  shareholders  at  least  10  days  before  the 
annual  meeting. 

Section  153^2)  Ontario  Business  Corporations  Act  provides  that 
financial  statements  be  mailed  to  shareholders  twenty-one  days 
before  an  annual  meeting. 
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CORPORATE  GOVERNANCE 


Access  and  Availability  of  Policyholder  Lists 


Recommendation 


Lists  of  policyholders  are  considered  private  information  for  the  exclusive  use  of  the 
life  company.  Accordingly,  they  should  not  be  made  available  for  examination  by 
any  policyholder. 

The  problem  arises  from  the  fact  that,  unlike  shareholders,  policyholders  are  clients 
or  customers  of  the  company  and  its  agents.  Such  a  recommendation  is  made  to 
protect  the  confidentiality  of  information  pertaining  to  policyholders.  Further,  if  a 
policyholder  proposed  is  circulated  by  the  company's  management,  the  policyholder 
then  has  no  need  to  see  the  list. 

Reference:  Sections  306  and  307  Ontario  Corporations  Act 

Section  23(2^  Canadian  and  British  Insurance  Companies  Act  provides 
that  participating  policyholders  have  the  right  to  obtain  a  list  of 
shareholders  only. 

Section  100(4>  Ontario  Business  Corporations  Act  provides  that  a 
shareholder  may  examine  the  list  of  shareholders. 
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GENERAL  AMENDMENTS 


Definitions 


Recommendation 


Re-draft  the  definition  section  to  accommodate  all  new  amendments. 

Reference:  Section  1  Ontario  Insurance  Act 

Comment:  "Affiliate**,  "debt  obligation",  "share**,  "proxy**,  among  other  terms, 

would  require  definition. 
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GENERAL  AMENDMENTS 

Capacity  and  Powers  of  a  Natural  Person 

Recommendation 

Grant  life  companies  the  capacity,  rights,  powers  and  privileges  of  a  natural  person. 


Comment: 

This  would  overcome  the  consequences  of  the  doctrine  of  "ultra 

vires"  and,  provide  flexibility  in  the  activities  in  which  a  life 
insurance  company  may  engage.  These  powers  have  already  been 
granted  to  commercial  companies  and  to  other  financial  institutions. 

A  new  section  of  the  Ontario  Insurance  Act  would  be  required  to 

achieve  this  recommendation. 

Sections  15  and  16  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 
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GENERAL  AMENDMENTS 


Change  in  Capital  Stock 


Recommendation 


Provide  in  the  Ontario  Insurance  Act  that  policyholders'  approval  is  not  required 
where  their  voting  rights  would  not  be  adversely  affected  by  the  change  in  capital 
stock. 

Reference:  Section  144  Ontario  Corporations  Act 

Comment:  As  recommended  on  page  58  of  this  submission,  any  change  in  voting 

shares  should  be  considered  a  "Special  Category"  matter  for 
corporate  governance  purposes. 
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GENERAL  AMENDMENTS 


Qualification  of  Shareholders'  Directors 


Recommendation 


Provide  in  the  Ontario  Insurance  Act  that  a  director  need  not  be  a  shareholder. 
Reference:  Section  209  Ontario  Corporations  Act 

Comment:  This  would  be  consistent  with  the  Ontario  Business  Corporations  Act, 

the  Bank  Act,  the  proposed  Canada  Savings  Banks  and  Trust 
Companies  Act  and  our  recommendation  on  page  83  of  this 
submission. 
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GENERAL  AMENDMENTS 


Maximum  Number  of  Directors 


Recommendation 


There  should  be  no  limits  regarding  the  maximum  number  of  directors  of  an  estab¬ 
lished  life  company. 

Reference:  Sections  165(0  and  (2'  and210(2'  Ontario  Corporations  Act 

Comment:  There  is  no  maximum  in  the  Bank  Act,  in  the  Ontario  Business 

Corporations  Act  nor  in  the  proposed  Canada  Savings  Banks  and  Trust 
Companies  Act. 

The  size  of  the  board  of  directors  should  be  left  to  the  discretion  of  a 
life  company. 


-82- 


GENERAL  AMENDMENTS 


Voting  Rights;  Group  Insurance,  Annuitants, 
Purchase  of  Block  Business 


Recommendation 


fi''  Make  explicit  the  rights  of  a  participating  group  policyholder  to  attend  and 
vote  at  general  meetings. 

Qi''  Grant  oarticipating  annuitants  equal  status  with  participating  policyholders  at 
all  general  meetings. 

fiii''  Grant  to  a  participating  policyholder  or  annuitant  whose  policy  or  annuity  has 
been  assigned  or  reinsured  under  Part  XVI  of  the  Ontario  Insurance  Act  the 
status  to  attend  and  vote  at  all  general  meetings  of  the  new  life  company. 

Reference:  Sections  138  and  210  Ontario  Corporations  Act 

Part  XVI  Ontario  Insurance  Act 
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GENERAL  AMENDMENTS 


Qualification  of  Policyholders*  Directors 


R  ecommendation 


Delete  the  requirement  that  a  policyholders'  director  must  be  a  participating 
policyholder. 

Reference:  Sections  1640^  and  210^4^  Ontario  Corporations  Act 

Section  1 18(2'  Ontario  Business  Corporations  Act 

Comment:  The  Ontario  Business  Corporations  Act  allows  directors  of 

commercial  companies  who  a^e  not  sha*'eholders  and  this 
recommendation  would  adopt  a  similar  principle  for  policyholders' 
directors  and  directors  of  mutual  life  comoanies. 
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GENERAL  AMENDMENTS 


Agents  on  Board  of  Directors 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  prohibit  any  person  authorized  or  contracted  to 
sell  life  insurance  from  being  elected  to  the  board  of  directors. 

Comment:  Section  600^  of  the  Canadian  and  British  Insurance  Companies  Act 

could  be  adopted. 

The  definition  of  "agent"  in  section  1  of  the  Ontario  Insurance  Act 
would  hav#»  to  be  adapted  accordingly. 
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GENERAL  AMENDMENTS 


Committees  of  the  Board  of  Directors 


Recommendation 


Enact  a  new  provision  in  the  Ontario  Insurance  Act  to  give  the  board  of  directors 
the  statutory  authority  to  appoint  committees,  or  officers,  with  power  to  act  on  the 
board's  behalf. 

Comment;  Section  127  of  the  Ontario  Business  Corporations  Act  could  be 
adopted. 

Under  the  Bank  Act  and  the  proposed  Canada  Savings  Banks  and  Trust 
Companies  Act,  boards  of  directors  are  authorized,  within  limits,  to 
elect  and  to  delegate  powers  to  committees  or  officers. 
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GENERAL  AMENDMENTS 

Meetings  of  the  Board  by  Telephone 

Recommendation 

Allow  directors  to  participate  in  a  meeting  of  the  board  or  a  committee  of  directors 
by  teieohone  or  other  communication  facility  permitting  all  persons  oarticipating  to 
communicate  with  each  other. 


Comment: 

Section  12603^  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 

A  similar  provision  already  exists  in  the  Bank  Act  ^section  and 

hcis  been  adopted  in  the  proposed  Canada  Savings  Banks  and  Trust 
Companies  Act  ^section  44^8^\ 
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GENERAL  AMENDMENTS 


Resolution  in  Lieu  of  Directors'  Meeting 


Recommendation 


Provide  that  a  resolution  in  writing,  signed  by  all  the  directors  entitled  to  vote  on 
that  resolution,  will  be  deemed  to  be  as  valid  as  if  it  had  been  passed  at  a  meeting 
of  the  board  duly  convened  in  the  usual  way. 

Comment:  Section  1290^  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 
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GENERAL  AMENDMENTS 

Indemnification  of  Directors,  Officers  and  Employees 

Recommendation 

Grant  to  life  companies,  the  power  to  protect  and  indemnify  directors,  officers  and 
employees  from  any  civil,  criminal  or  administrative  action  as  well  as  from 
derivative  actions. 


Comment: 

Section  136  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 

A  similar  provision  already  exists  in  the  Bank  Act  ^section  56^  and  has 

been  adopted  in  the  prooosed  Canada  Savings  Banks  and  Trust 
Companies  Act  (section  56). 
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GENERAL  AMENDMENTS 


Alternative  Corporate  Name  Outside  Canada 


Recommendation 


Expressly  provide  that  a  life  company  may,  particularly  for  use  outside  Canada,  set 
out  its  name  in  any  language  form  permitted  by  the  country  concerned,  and  use  that 
form,  and  be  legally  designated  by  such  form. 

Comment:  Section  10(4)  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 

Life  companies  should  be  required  to  register  the  forms  of  name  with 
the  Superintendent  of  Insurance. 
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GENERAL  AMENDMENTS 


Securities  Register 


Recommendation 


0''  Allow  a  stock  life  company  to  maintain  a  central  securities  register  either  at 
its  head  office  or  at  any  other  place  in  or  out  of  Ontario. 

Hi^  Do  not  include  the  present  obligation,  under  section  300  of  the  Ontario 
Corporations  Act,  to  register  all  who  have  been  shareholders. 

Comment:  Regarding  Recommendation  a  similar  provision  already  exists  in 

the  Bank  Act  (section  77)  and  has  been  adopted  in  t^^e  proposed 
Canada  Savings  Banks  and  Trust  Companies  Act  (section  75). 


GENERAL  AMENDMENTS 


Appointment  of  a  Registrar 


Recommendation 


Permit  a  stock  life  company  to  appoint  an  agent  to  maintain  both  a  central  and  a 
branch  securities  register. 


Reference; 


Section  1 42  Ontario  Business  Corporations  Act 
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general  AMENDMENTS 


Proof  of  Corporate  Documents 


Recommendation 


Permit  extracts  from  corporate  documents  to  be  proved  by  certificate  of  the  life 
company  in  a  civil  case,  a  criminal  case,  or  any  administrative  proceedings. 


Comment: 


Section  265  of.  the  Ontario  Business  Corporations  Act  could  be 
adopted. 
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GENERAL  AMENDMENTS 


Form  of  Records 


Recommendation 


Allow  a  life  company  to  maintain  all  its  corporate  records  in  any  information 
storage  device. 

Comment:  A  life  company  should  be  permitted  to  use  any  storage  device,  or 

combination  of  devices,  that  are  capable  of  reproducing  the  required 
information  in  intelligible  written  form  within  a  reasonable  time. 

Section  J39'D  of  the  Ontario  Business  Corporaiions  Act  could  be 
adopted. 

A  provision  to  this  effect  is  in  the  Bank  Act  and  the  proposed  Canada 
Savings  Banks  and  Trust  Companies  Act. 


»94- 


GENERAL  AMENDMENTS 


Place  of  Annual  Meetings 


Recommendation 


Permit  annual  meetings  to  be  held  anywhere  in  Canada  at  the  place  provided  in  the 
life  company's  by-laws  or,  in  the  absence  of  such  provision,  at  the  place  that  the 
directors  determine. 
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GENERAL  AMENDMENTS 

Resolution  in  Lieu  of  Shareholders'  Meeting 


Recommendation 


Provide  that  a  resolution  in  writing,  signed  by  all  the  shareholders  entitled  to  vote 
on  that  resolution,  will  be  deemed  to  be  as  valid  as  if  it  had  been  passed  at  a 
meeting  of  the  shareholders  duly  convened  in  the  usual  way. 

Comment:  Section  104fP(a)  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 
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GENERAL  AMENDMENTS 


Record  Date  for  Voting 


Recommendation 


Empower  a  life  company,  or  its  directors,  to  fix  in  advance,  the  "record  date",  being 
the  date  for  determining  what  shareholders  and  policyholders  are  eligible  to  vote  at 
a  general  meeting. 

Comment;  Section  llO(lXb)  of  the  previous  Ontario  Business  Corporations  Act 
(R.S.O.  1980,  C.54)  could  be  adopted. 

If  participating  annuitants  are  to  be  given  rights  equal  to 
participating  policyholders  then  they  will  have  to  be  included  in  this 
amendment  (see  page  82  of  this  submission). 
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GENERAL  AMENDMENTS 


Corporate  Shareholders 


Recommendation 


Permit  a  representative  of  a  corporate  shareholder  duly  authorized  by  a  resolution 
of  the  shareholder's  board  of  directors  to  be  recognized  and  vote  at  all  meetings  of  a 
stock  life  company. 

Comment:  Section  102f2Vof  the  Ontario  Business  Corporations  Act  could  be 

adopted. 
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GENERAL  AMENDMENTS 


Company^  Dealings  with  Registered  Shareholders 


Recommendation 


Enable  a  stock  life  company  to  treat  registered  shareholders  as  the  persons 
exclusively  entitled  to  exercise  all  the  rights  and  powers  of  the  owners  of  the  shares 
they  represent. 


Comment: 


Section  670^  of  the  Ontario  Business  Corporations  Act  could  be 
adopted. 
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GENERAL  AMENDMENTS 


Corporate  Equity  Financing 


Recommendation 


Include  provisions  in  the  Ontario  Insurance  Act  dealing  with  corporate  financing  by 
way  of  shares. 

Comment;  Pertinent  provisions  of  the  Ontario  Business  Corporations  Act  could 
be  adopted. 

The  chapter  on  RATIONALIZATION  OF  LEGISLATION  in  this 
submission  isolates  some  of  those  provisions  of  the  Ontario  Business 
Corporations  Act  which  are  not  suitable  to  life  companies. 
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GENERAL  AMENDMENTS 

Borrowing  Powers 

Recommendation 

Provide  in  the  Ontario  Insurance  Act  that  the  board  of  directors  of  a  stock  life 
company  may,  without  authorization  of  the  shareholders: 


(a> 

borrow  money  upon  the  credit  of  the  company; 

(b) 

(c) 

issue,  reissue,  sell  or  pledge  debt  obligations  of  the  company;  and 
mortgage,  hypothecate,  pledge  or  otherwise  create  a  security 
interest  in  all  or  any  property  of  the  company,  owned  or  subsequently 
acquired,  to  secure  any  debt  obligaticn  of  the  company. 

Comment; 

Section  1830^  of  the  Ontario  Business  Corporations  Act  could  be 
adopted.  This  provision  also  allows  the  directors  to  give  a  guarantee 
on  behalf  of  the  corporation  to  secure  performance  of  an  obligation 
of  any  person. 
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GENERAL  AMENDMENTS 


Initial  Deposit 


Recommendation 


Discontinue  the  initial  deposit  which  a  life  company  is  required  to  make  with  the 
Minister. 

Reference:  Section  46  Ontario  Insurance  Act 

Comment:  The  initial  deposit  no  longer  serves  a  useful  purpose  given  the 

sufficiency  of  the  existing  solvency  requirements. 
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GENERAL  AMENDMENTS 


Withdrawal  of  Excess  Deposit 


Recommendation 


Delete  the  reouirement  that  the  withdrawal  of  an  excess  of  deposit  can  only  be 
made  with  the  aoproval  of  the  Minister  of  Consumer  and  Commercial  Relations. 

Reference:  Sections  460^  and  49(2^  Ontario  Insurance  Act 

Comment:  Withdrawal  of  an  excess  of  deposit  ought  to  be  considered  a 

corporate  management  responsibility  and  should  not  require  approval 
5y  thA  Minister 

It  is  understood  that  this  recommendation  would  become  obsolete,  if 
the  previous  recommendation  is  accepted. 
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GENERAL  AMENDMENTS 


Downstream  Holding  Corporation 


Recommendation 


Allow  an  Ontario  life  company,  as  of  right,  to  own  a  holding  company,  in  Canada  or 
elsewhere,  whose  business  it  would  be  to  hold  the  shares  of  downstream  subsidiaries. 

Comment:  This  would  permit  life  companies  to  take  advantage  of  foreign  tax 

considerations  and  to  more  effectively  structure  their  subsidiary 
operations. 
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GENERAL  AMENDMENTS 


Liquidation  of  a  Segregated  Fund 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  make  it  perfectly  clear  that  separate  assets  of 
a  segregated  fund  are  available  only  to  meet  the  liabilities  arising  under  the  policies 
of  that  particular  segregated  fund. 

Reference;  Section  86^5^  Ontario  Insurance  Act 

Section  162  Winding  Up  Act,  R.S.C.  1970,  c.  W-10 

Comment;  This  recommendation  is  thought  to  be  necessary  because  the  federal 
Winding-Up  Act  makes  no  reference  to  segregated  funds. 
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GENERAL  AMENDMENTS 


Transfers  to  Variable  Segregated  Funds 


Recommendation 


Increase  the  $2  million  ceiling  on  the  transfer  of  money  to  a  variable  segregated 
fund  to  a  more  appropriate  ceiling  which  should  be  expressed  in  a  percentage  of 
total  assets  rather  than  in  a  fixed  dollar  amount. 

Reference:  Section  86^2VbVii^  Ontario  Insurance  Act 

Comment:  The  efficient  operation  of  such  funds  requires  a  higher  figure. 


With  inflation,  a  fixed  dollar  amount  becomes  rapidly  out-dated. 
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GENERAL  AMENDMENTS 


Withdrawal  of  "Seed  Money" 


Recommendation 


Eliminate  the  requirement  that  the  withdrawal  of  "seed  money"  from  segregated 
funds  requires  the  aoDroval  of  the  Superintendent  of  Insurance. 

Reference:  Section  86/5Va)  Ontario  Insurance  Act 

Comment:  Withdrawal  of  "seed  money"  ought  to  be  considered  a  corporate 

management  responsibility  and  should  not  require  approval  by  the 
Superintendent. 
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GENERAL  AMENDMENTS 


Remuneration 


Recommendation 


Provide  for  the  fixing  of  the  remuneration  of  the  directors,  officers  and  employees 
of  a  life  insurer  bv  its  directors,  subject  to  the  company's  charter  of  incorporation 
and  by-laws. 

Reference:  Sections  6S,  69  and  166  Ontario  Corporations  Act 

Comment:  Section  137  of  the  Ontario  Business  Corporations  Act  could  be 

adopted. 


Section  47(4^  of  the  Bank  Act  is  to  the  same  effect. 
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GENERAL  AMENDMENTS 


Employee  Pension  and  Insurance  Plan 


Recommendation 


Provide  for  the  creation  of  a  staff  pension  and  insurance  plan  bv  a  life  company. 

Comment;  Section  89  of  the  Canadian  and  British  Insurance  Companies  Act 
could  be  used  as  a  model.  In  the  event  of  a  winding-up  of  the 
company,  plan  members  should  be  treated  as  policyholders,  otherwise 
they  would  rank  as  ordinary  creditors.  This  particular  situation  is  of 
concern  to  Revenue  Canada  which  oversees  the  registration  of 
pension  plans.  The  most  recent  Bankruptcy  legislation  would  treat 
employees  as  policyowners  ^section  345(3^  of  Bill  C-17\  but  it  must 
be  re-introduced  and  passed. 
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GENERAL  AMENDMENTS 


Indemnity  for  Insurer  Selling  Business 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  include  a  mandatory  indemnity  by  the  assuming 
life  company  against  any  claims  or  suits  relating  to  transferred  policies. 

Reference:  Sections  113,  146  and  147  Ontario  Corporations  Act 

Part  XVI  Ontario  Insurance  Act 

Comment:  This  recommendation  could  also  be  effected  by  legislating  a  release 

of  liability  in  favour  of  the  transferring  life  company. 
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GENERAL  AMENDMENTS 


Ninety  Percent  Take-Overs 


Recommendation 


Provide  in  the  Ontario  Insurance  Act  that  when  a  bid  has  been  accepted  by  more 
than  ninety  percent  of  the  shareholders,  the  offeror  should  be  entitled,  upon 
complying  with  specific  proceedings,  to  acquire  the  shares  held  by  the  dissenting 
shareholders. 

Reference;  Part  XV  Ontario  Business  Corporations  Act 
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GENERAL  AMENDMENTS 


Untraceable  Shareholders  on  Mtitualization 


Recommendation 


Include  provisions  in  the  Ontario  Insurance  Act  to  deal  with  untraceable 
shareholders  in  the  case  of  mutualization  whereby  any  money  payable  to  a 
shareholder  who  cannot  be  found  could  be  paid  to  the  Public  Trustee  upon 
authorization  by  a  court. 

Reference:  Section  18  of  the  Schedule  to  Ontario  Corporations  Act 

Section  187f7lVd^  Ontario  Business  Corporations  Act 

Comment:  With  respect  to  conversion  of  a  stock  life  company  into  a  mutual  life 

company,  the  Schedule  ("Conversion  of  Joint  Stock  Life  Companies 
into  Mutual  Companies"^  to  the  Ontario  Corporations  Act  now 
provides  that,  after  the  life  company  has  acquired  ninety  per  cent  or 
more  of  the  shares  of  its  capital  stock,  all  outstanding  shares  are 
deemed  to  have  been  purchased  upon  the  company  tendering  to  each 
remaining  shareholder  in  person  or  by  registered  mail  an  amount 
equal  to  the  share  price  in  effect. 
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GENERAL  AMENDMENTS 


Conversion  from  Mutual  Life  to  Stock  Life  Company 


Recommendation 


Specifically  provide  for  the  conversion  of  a  mutual  life  company  into  a  stock  life 
company  under  the  Ontario  Insurance  Act. 

Reference:  Section  15^  Ontario  Corporations  Act 

Chapter  14  of  the  Insurance  Code  of  California,  which  was  added  in 
1983,  could  be  used  as  an  up-to-date  model  for  the  demutualization 
or  conversion  of  a  mutual  life  companv  into  a  stork  life  company^ 


Comment: 
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GENERAL  AMENDMENTS 


Expenses  of  Winding-up  Companies 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  provide  for  a  more  equitable  sharing  of 
expenses  incurred  by  the  Superintendent  of  Insurance  in  rehabilitating  or  winding-up 
life  companies. 

Reference:  Section  41(6>  Ontario  Insurance  Act 

Comment:  Expenses  should  be  divided  into  three  portions,  relating  respectively 

to  (i>  the  property  and  casualty  business,  (ii)  the  accident  and  sickness 
business  and  Qii>  the  life  business  written  by  the  company  being  dealt 
with.  This  division  should  be  made  on  a  pro  rata  basis  using  the 
direct  written  premium  income  (exclusive  of  reinsurance  premiums 
received  or  ceded)  of  the  company  for  the  preceding  five  years  in 
each  of  the  three  categories. 

Expenses  in  the  life  category  should  be  assessed  against  life 
companies  in  proportion  to  their  life  premium  income;  in  the  accident 
and  sickness  category  in  proportion  to  the  accident  and  sickness 
premium  income;  and,  in  the  property  and  casualty  category,  in 
proportion  to  their  property  and  casualty  premium  income. 
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general  AMENDMENTS 


Non-Residents 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  expressly  recognize  that,  for  investment 
purposes,  both  a  non-resident  and  a  Canadian  resident  life  company  which  is  foreign 
owned  (by  FIRA's  definition)  and  licensed  to  do  business  in  Canada  are  deemed  to  be, 
in  fact,  Canadian  controlled  to  the  extent  of  their  assets  which  are: 

(a)  held  for  both  participating  and  non-participating  policies  issued  in 
Canada,  and 

(b)  distinctly  reported  in  the  company's  annual  return  to  the  Department 
of  Insurance. 

Comments:  If  adopted  by  the  Government  of  Canada,  the  granting  of  a  limited 

Canadian  status  to  non-resident  life  insurance  companies  based  on 
their  respective  identifiable  assets  supporting  liabilities  in  Canada 
for  Canadian  policyholders,  which  would  place  these  companies  on  an 
equal  basis  with  their  Canadian  counterparts  regarding  investments, 
would  need  to  be  recognized  by  provincial  laws. 

Funds  to  be  invested  by  non-resident  life  insurers  on  behalf  of 
Ontario  policyholders  would  then  benefit  from  the  same  investment 
opportunities  as  those  possible  for  federal  or  Ontario  chartered  life 
companies. 

If  this  recommendation  is  not  adopted,  Ontario  chartered  life 
companies  operating  abroad,  particularly  in  the  United  States,  could 
be  subject  to  retaliation. 
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GENERAL  AMENDMENTS 


Interpretative  Bulletins 


Recommendation 


It  is  recommended  that  the  Ontario  Superintendent  of  Insurance  issue  regular 
interpretative  bulletins  which  could  be  cumulatively  listed  in  his  annual  report. 

A  ruling  or  an  interpretation  by  the  Superintendent  in  any  particular  circumstances 
such  as,  for  instance,  what  constitutes  an  eligible  investment,  ought  to  be  made 
regularly  available  to  all  life  companies,  by  way  of  publication,  or  otherwise. 

Comment!  Legislative  amendments  would  not  be  required  for  implementing  thi? 
recommendation. 
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GENERAL  AMENDMENTS 


Review  Clause 


Recommendation 


The  Ontario  Insurance  Act  should  be  thoroughly  reviewed  by  Government  at  least 
every  ten  years. 

Comment:  The  changing  environment  and  consumer  oreferences  justify  a  regular 

review  of  the  life  insurers'  governing  legislation. 

The  Bank  Act  receives  a  decennial  revision  by  the  Government  of 
Canada. 
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ONTARIO 

SUBMISSION 


CHAPTER  V 

UNIFORM  LIFE  INSURANCE  ACT 

fPart  V  -  Ontario  Insurance  Act^ 
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UNIFORM  LIFE 


Pre-Paid  Premiums 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  provide  that  both  policy  proceeds  and  the 
unused  premiums  go  to  the  beneficiary. 


Reference:  Section  175  Ontario  Insurance  Act 

Comment:  Assuming  that  an  insured  takes  out  a  policy  on  his  own  life,  prepays 

some  or  all  of  the  premiums,  names  a  beneficiary  and  dies.  Under 
the  present  Act,  the  policy  proceeds  go  to  the  beneficiary  but  any 
unused  pre-paid  premiums  go  to  his  estate. 

Experience  shows  that  survivors  expect  both  policy  proceeds  and  the 
unused  premiums  to  go  to  the  beneficiary  -  certainly,  this  would  be 
more  convenient  all  round. 


The  proposed  wording  below  would  bring  this  about,  without 
characterising  the  unused  premiums  as  "insurance  money"  (which 
would  have  the  questionable  result  of  affording  protection  from 
creditors  in  the  meantime^  until  the  event  which  brings  about  the 
"maturity"  of  the  policy. 

A  new  subsection  should  be  added  to  section  175  to  read  as  follows: 

sJ75(3)  "Except  in  the  case  of  group  insurance  or  creditor's  group  insurance, 

(new>  and  subject  to  the  terms  of  the  contract  or  any  agreement  in  writing 

with  the  insurer  to  the  contrary,  upon  the  happening  of  the  event 
upon  which  the  insurance  money  becomes  payable  to  the  beneficiary. 
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S.175fn 

^’amended'' 


UNIFORM  LIFE 


Pre-Peiid  Premiums  -  continued 


dividends  or  bonuses  and  premiums  paid  in  advance  but  unused  and 
moneys  deposited  with  the  insurer  for  payment  of  future  premiums 
held  to  the  credit  of  the  insured,  shall  become  insurance  money  and 
shall  also  be  payable  to  the  beneficiary." 

Incidentally,  we  would  like  to  propose  the  following  amendment  to 
subsection  fU  of  section  175  in  order  to  solve  some  minor  problems 
with  respect  to  dividends. 

This  subsection  should  be  amended  to  read: 

"Notwithstanding  the  designation  of  a  beneficiary  irrevocably,  subject 
to  the  terms  of  the  contract  or  any  agreement  in  writing  with  the 
insurer  to  the  contrary,  the  insured  is  entitled  during  the  lifetime  of 
the  person  whose  life  is  insured  to  the  dividends  or  bonuses  declared 
on  a  contract  and  to  premiums  paid  in  advance  thereon  but  unused." 
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UNIFORM  LIFE 

Effect  of  an  Assignment 

Recommendation 

Amend  the  Ontario  Insurance  Act  to  clarify  that  an  absolute  assignment  has  the 
effect  of  removing  a  beneficiary  (other  than  one  named  irrevocably^  or  a  contingent 
owner  who  has  been  nominated. 

Reference:  Section  177(3^  Ontario  Insurance  Act 


Comment: 

The  proposed  wording  below  would  confirm  that  such  a  beneficiary 
and  a  contingent  owner  are  removed.  It  would  also  make  it  clear  that 
an  assignment  can  be  made  subject  to  the  rights  of  a  beneficiary 

named  irrevocably. 

Subsection  (3)  of  section  177  should  be  amended  to  read: 

s.l77(3> 

"Where  a  contract  is  assigned  unconditionally  and  otherwise  than  as 

(amended) 

security,  the  assignee  has  all  the  rights  and  interests  given  to  the 
insured  by  the  contract  and  by  this  Part  and  any  designation  of  a 
beneficiary  not  made  irrevocably  or  any  nomination  made  under 

section  1 76  is  revoked." 

Incidentally,  the  much  criticized  expression  "and  shall  be  deemed  to 
be  the  insured"  which  appears  in  the  present  Act  (Sections  176(l)(b) 
and  177(3)  should  be  eliminated.  This  result  could  be  achieved  by 
revising  the  definition  of  "declaration"  in  section  1 48(f)  to  include  an 
instrument  signed  by  "a  person  who  under  this  Part  has  acquired  the 
rights  and  interests  given  to  the  insured....by  the  contract  and  by  this 

Part". 
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s.]48(f^ 

('amended^ 


s.]74 

^amended) 


UNIFORM  LIFE 


Effect  of  an  Assignment  -  continued 


The  definition  of  "declaration"  should  be  amended  to  read: 

"  'declaration'  means  an  instrument  signed  by  the  insured  or  by  a 
person  who  under  this  Part  has  acquired  the  rights  and  interests  given 
to  the  insured,  or  in  the  case  of  group  insurance  to  the  group  life 
insured,  by  the  contract  and  by  this  Part, 

fi)  with  respect  to  which  an  endorsement  is  made  on  the 
policy,  or 

ni)  that  identifies  the  contract,  or 

fiii''  that  describes  the  insurance  or  insuranc**  money  or  a  part 
thereof, 

in  which  he  designates,  or  alters  or  revokes  the  designation  of,  his 
personal  reoresentative  or  a  beneficiary  as  one  to  whom  or  for  whose 
benefit  insurance  money  is  to  be  payable;" 

Please  note  that  as  the  words  "insurance  money"  are  used  throughout 
Part  V  of  the  Act,  we  used  them  in  clause  (in')  of  this  revised 
definition  in  lieu  of  "insurance  fund". 

Section  174  should  also  be  amended  to  read: 

"Notwithstanding  the  designation  of  a  beneficiary,  the  insured  may 
assign,  exercise  rights  under  or  in  respect  of,  surrender  or  otherwise 
deal  with  the  contract  as  orovided  therein  or  in  this  Part  or  as  may 
be  agreed  upon  with  the  insurer  but  may  do  so  only  subject  to  the 
interest  of  a  beneficiary  designated  irrevocably  unless  that 
beneficiary  has  attained  the  age  of  eighteen  years  and  consents." 


-122- 


S.176fn 

(amended^ 


UNIFORM  LIFE 


Effect  of  an  Assignment  -  continued 


Please  note  that  we  are  of  the  opinion  that  the  words  "age  of 
eighteen"  should  be  uniform  in  all  provinces  even  where,  in  some 
provinces,  the  age  of  majority  is  not  eighteen. 

Finallv,  section  176(0  should  be  amended  to  read: 

"Where  in  a  contract  or  in  an  agreement  in  writing  between  an  insurer 
and  an  insured  it  is  provided  that  a  person  named  in  the  contract  or  in 
the  agreement  has,  upon  the  death  of  the  insured,  the  rights  and 
interests  of  the  insured  in  the  contract, 

(a^  the  rights  and  interests  of  the  insured  in  the  contract  do 
not,  upon  the  death  of  the  insured,  form  part  of  his 
estate;  and 

(b)  upon  the  death  of  the  insured,  the  person  named  in  the 
contract  or  in  the  agreement  has  the  rights  and  interests 
given  to  the  insured  by  the  contract  and  by  this  Part." 
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UNIFORM  LIFE 

Assignability  of  Group  Certificates 

Recommendation 

Amend  the  Ontario  Insurance  Act  to  allow  the  assignment  of  the  rights  and  interests 
of  a  group  life  insured. 


Reference: 

Section  177  Ontario  Insurance  Act 

Comment: 

The  assignability  of  a  group  certificate  has  been  the  subject  of  much 
debate  since  1962  and  is  ripe  for  clarification.  A  group  life  insured 
may  verv  well  want  to  assign  his  insurance  to  a  lender  or  otherwise. 

It  is  recognized  that  there  will  be  some  instances  (e.g.  Registered 
Retirement  Savings  Plans)  where  assignment  should  not  be  permitted 
under  the  terms  of  the  contract.  The  provision  in  the  present  Act, 
recognizing  such  cases,  is  continued  in  the  following  amended 
wording  for  subsection  (4)  of  section  177: 

s.177^4) 

(amended) 

"The  rights  and  interests  of  an  insured,  or  in  the  case  of  grouo 
insurance,  of  a  group  life  insured,  are  assignable,  but  a  provision  in  a 
contract  to  the  effect  that  such  rights  and  interests  are  not 
assignable  is  valid." 

Moreover,  a  new  subsection  should  be  added  to  section  177  to  read  as 

follows: 

s.  177(5) 

'This  section  applies  mutatis  mutandis  to  the  assignment  of  the  rights 

(new) 

and  interests  of  a  group  life  insured." 
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UNIFORM  LIFE 


Limitation  of  Right  To  Name  Beneficiaries  Under  Group  Policies 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  give  validity  to  a  provision  in  the  group 
contract  removing  or  restricting  the  group  life  insured's  right  to  name  beneficiaries. 


Reference:  Section  167  Ontario  Insurance  Act 

Comment:  During  the  last  20  years,  types  of  group  insurance  have  emerged 

under  which  a  limitation  of  the  right  of  the  group  life  insured  to 
name  beneficiaries  is  appropriate.  Survivor's  income  and  other  grouo 
pension  policies  and  group  key-man  policies  are  examples. 

The  group  certificates  would  be  required  to  show  particulars  of  the 
provision. 

A  new  subsection  should  be  added  to  section  1 67  to  read  as  follows: 


s.  167^4''  "A  orovision  in  a  contract  of  group  insurance  removing  or  restricting 
fnew)  the  rights  of  group  lives  insured  to  make  designations  under  this  Part 

is  valid." 


Incidentally,  the  list  of  "particulars"  that  must  be  set  forth  in  a  group 
insurance  contract  and  in  the  group  life  insured's  group  certificate, 
pursuant  to  sections  153  and  154  resoectively,  would  require 
enlargement.  A  new  paragraph  should  be  added  to  each  of  these  two 
sections  to  read  as  follows: 
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Limitation  of  Right  to  Name  Bcmeficiaries  Under  Group  Policies  -  continued 


S.153 

(new) 

"6.  Any  provision  removing  or  restricting  the  rights  of  group  lives 
insured  to  make  designations  under  this  Part. 

S.154 

(new) 

"4.  Any  provision  in  the  contract  of  group  insurance  removing  or 
restricting  the  right  of  the  group  life  insured  to  make  designations 
under  this  Part  and  the  method  of  determining  the  person  or  persons 
to  whom  the  insurance  money  is  or  may  be  payable." 

In  addition,  subsection  (1)  of  section  167  should  be  amended  to  read: 

sJ67(l) 

(amended) 

"Subject  to  subsection  (4),  an  insured  may  in  a  contract  or  by  a 
declaration  designate  his  personal  representative  or  a  beneficiary  to 

receive  insurance  monev." 
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EJenef iciary  Declarations  Where  Group  Carrier  Changed 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  specify  that  beneficiary  declarations  made 
under  a  group  insurance  contract  are  to  be  continued  where  a  change  of  carrier 
takes  place. 


Reference:  Section  167  Ontario  Insurance  Act 


Comment:  From  time  to  time  there  are  demands  from  employers  and  others  that 

re-enrolment  of  individual  group  lives  insured  be  dispensed  with  on 
the  occasion  of  a  change  in  group  carrier. 

The  new  carrier,  if  it  is  satisfied  that  it  has  adequate  access  to  the 
former  records,  should  be  able  to  adopt  them  as  its  own  if  the  new 
group  contract  so  provides. 

This  would  mean  that  beneficiary  nominations  made  by  individuals 
with  respect  to  the  former  carrier's  contract  would  continue  to  apply. 

A  new  subsection  should  be  added  to  section  167  to  read  as  follows: 


s.  167(5^  "A  contract  of  group  insurance  replacing  another  contract  of  group 
^new^  insurance  on  all  or  some  of  the  lives  insured  under  the  other  contract 

may  validly  provide  that  any  designation  of  a  personal  representative 
or  a  beneficiary  to  receive  insurance  money  applicable  to  the  other 
contract  shall  be  deemed  to  identify  the  replacing  contract." 
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Blanket  Insurance 

Recommendation 

Amend  the  Ontario  Insurance  Act  to  incorporate  into  it  the  defined  term  of  "blanket 
insurance"  in  order  to  meet  a  need  for  group  insurance  to  be  written  without 
certificates  or  even  a  policy  where  the  period  of  coverage  is  short,  e.g.  for  group 
travel  and  charter  flights. 


Reference; 

Sections  148,  151(U  and  154  Ontario  Insurance  Act 

Comment; 

"Blanket  Insurance"  should  be  defined  in  section  148  to  mean  group 

insurance  that  provides  for  the  payment  of  insurance  money  on  the 
happening  of  am  event  during  a  period  limited  by  reference  to  a 
particular  activity  or  activities; 

Associated  sections  151(1)  and  154  should  be  amended  to  read; 

s.l5Un 

"An  insurer  entering  into  a  contract,  other  than  a  contract  of  blanket 

(amended') 

insurance  for  a  period  of  less  than  thirty  days,  shall  issue  a  policy." 

S.154 

"In  the  case  of  a  contract  of  group  insurance,  other  than  a  contract  of 

^amended^ 

blanket  insurance  for  a  period  of  less  than  thirty  days,  an  insurer 
shall  issue,  for  delivery  by  the  insured  to  each  group  life  insured,  a 
certificate  or  other  document  in  which  are  set  forth  the  following 
particulars;" 
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Ability  of  a  Beneficiary  to  Name  Anotfier  Beneficiary  -  Settlement  Plans 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  permit  a  beneficiary  under  a  settlement  plan  to 
name  another  beneficiary. 

Reference:  Section  167  Ontario  Insurance  Act 


Comment:  Where  a  beneficiary  has  become  absolutely  entitled  to  insurance 

money,  a  range  of  settlement  plans  is  frequently  available  to  him. 
Experience  shows  that  such  beneficiaries,  themselves,  desire  to  name 
another  beneficiary  to  receive  the  moneys  payable  under  such  plans 
after  their  own  death. 

The  proposed  wording  below  would  allow  this.  It  is  suggested  that 
any  concern  about  an  inappropriate  extension  of  the  protection  given 
by  the  Act  against  the  claims  of  creditors  is  answered  by  the  law 
dealing  with  fraudulent  preferences  in  bankruptcies  -  see  particularly 
Re  Geraci  fl970^  I.L.R,  979.  In  effect,  a  person  faced  with 
insolvency  cannot  protect  his  assets  simply  by  naming  a  beneficiary  - 
the  Court  would  treat  such  a  nomination  as  a  fraudulent  preference 
and  disregard  it. 

A  new  subsection  should  be  added  to  section  167  to  read  as  follows: 


s.  167(4)  "When  a  beneficiary  has  become  absolutely  entitled  to  insurance 

(new)  money,  with  respect  to  that  money  the  beneficiary  has  all  the  rights 

and  interests  of  an  insured." 
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Ability  of  a  Beneficiary  to  Name  Another  Beneficiary  - 
Settlement  Plans  -  continued 

Incidentally,  the  new  definition  of  "declaration"  as  suggested  on 
page  121  of  this  submission  would  cover  the  nomination  of  a 
beneficiary  by  another  beneficiary. 
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Facility  of  Payment 

Recommendation 

Amend  the  Ontario  Insurance  Act  to  add  a  facility  of  payment  provision  similar  to 
that  of  the  Uniform  Accident  and  Sickness  legislation. 


Reference: 

Section  1 98  Ontario  Insurance  Act 

Comment: 

The  industry  is  constantly  under  pressure  to  waive  the  formalities 
strictly  called  for  in  cases  of  small  claims  because  costs  associated 
with  probate  and  legal  fees  are  disproportionate  tc  the  claim 

payment. 

A  new  section  should  be  added  to  Part  V  to  read  as  follows: 

s.l98^A> 

"fp  Where  an  insurer  admits  liability  for  insurance  money  payable  on 

/’new^ 

the  death  of  the  person  whose  life  was  insured  and  it  appears  to  the 

insurer  that 

^a^  the  whereabouts  of  the  person  entitled  is  unknown,  or 
^b)  there  is  no  person  capable  of  giving  and  authorized  to  give 
a  valid  discharge  therefor,  who  is  willing  to  do  so, 

the  insurer  may  pay  an  amount  not  exceeding  $20,000  to 

any  person  appearing  to  the  insurer  to  be  equitably 
entitled  thereto  by  reason  of  having  incurred  expense  for 
the  maintenance,  medical  attendance  or  burial  of  the 
person  whose  life  was  insured,  or  to  have  a  claim 
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Facility  of  Payment  -  continued 


against  the  estate  of  the  person  whose  life  was  insured  in 
relation  thereto;  or 

Oi''  a  relative  by  blood  or  bv  connection  by  marriage  of  the 
person  whose  life  was  insured, 

and  any  such  payment  discharges  the  insurer  to  the  extent  of 
the  amount  paid. 

(2^  This  section  does  not  apply  to  insurance  money  payable 

('a)  under  a  contract  of  creditor's  group  insurance;  or 

fb'i  to  an  irrevocable  beneficiary  or  to  a  beneficiary  who  is 
incapable  of  giving  a  valid  discharge  therefor  by  reason  of 
minority  or  other  lack  of  capacity." 
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SUBMISSION 


CHAPTER  VI 

UNIFORM  ACCIDENT  AND  SICKNESS  INSURANCE  ACT 


(Part  VII  -  Ontario  Insurance  Act) 
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Definitions 


Recommendation 


Update  the  definitions  of  "application",  "beneficiary",  "blanket  insurance",  "group 
person  insured"  and  provide  for  a  definition  of  "debtor  insured"  in  Part  VII  of  the 
Ontario  Insurance  Act  dealing  with  Accident  and  Sickness  Insurance. 

Reference:  Section  243  Ontario  Insurance  Act 

Comment:  "application"  -  the  word  "written"  should  be  deleted  for  concordance 

with  the  definition  of  "application"  in  the  Life  Part.  In  addition,  the 
duty  to  disclose,  uberrimae  fidie,  should  apply  to  oral  applications  for, 
say,  blanket  insurance. 

"beneficiary"  -  no  apparent  reasons  justify  departing  from  the 
corresponding  definition  in  the  Life  Part.  The  A5cS  definition  should 
be  revised  to  read: 

"  'beneficiary'  means  a  person,  other  than  the  insured  or  his 
personal  representative,  to  whom  or  for  whose  benefit 
insurance  money  is  made  payable  in  the  event  of  death  by 
accidenti" 

"blanket  insurance"  -  there  is  a  need  to  specify  a  time  limit  for 
blanket  insurance  coverage.  We  suggest  the  following  wording: 

"  'blanket  insurance'  means  that  class  of  group  insurance  that 
covers  loss: 

fi^  arising  from  specified  hazards  incidental  to  or  defined  by 
reference  to  a  particular  activity  or  activities;  and 
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IDefjjutions  -  continued 


fii)  which  occurs  during  a  limited  or  specified  period  not 
exceeding  one  year  in  duration;" 

"debtor  insured"  (new)  -  as  recommended  by  the  Superintendents,  a 
definition  should  be  included  to  give  such  a  person  the  right  to 
enforce  payment  of  an  insurance  claim  as  will  be  provided  in  later 
section  271.  The  new  definition  should  read  as  follows: 

"  'debtor  insured'  means  a  person  whose  life  or  well-being,  or 
whose  life  and  well-being,  is  insured  under  a  contract  of 
creditor's  group  insurance  but  does  not  include  a  person  insured 
or  a  group  oerson  insured;" 

"group  person  insured"  -  the  current  definition  should  be  revised  as 
failure  to  refer  to  "life  and/or  well-being"  is  inconsistent  with  other 
definitions.  The  revised  definition  should  read: 

"  'group  person  insured'  means  a  person  whose  life  or  well-being, 
or  whose  life  and  well-being,  is  insured  under  a  contract  of 
group  insurance  and  upon  whom  a  right  is  conferred  by  the 
contract,  but  does  not  include  a  person  who  is  insured 
thereunder  as  a  person  dependent  upon  or  related  to  him;" 
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Application  of  A&S  Part 

Recommendation 

Apply  the  A  &  S  Part  to  creditor's  group  insurance. 


Reference: 

Section  2440^  Ontario  Insurance  Act 

Comment: 

Current  subsection  3fb)  of  section  244  to  be  deleted  as  the  Part 

should  now  aoply  to  creditor's  group  insurance.  In  addition,  current 
subsection  if3Xd)  should  be  revised  to  add  a  reference  to  the  pre- 
October  1970  law  aoparently  omitted  through  oversight.  The  revised 

clause  should  read: 

s.  244f3Vd^ 

"insurance  provided  under  section  231,  232  or  233  of  the  Ontario 

Insurance  Act,  as  it  existed  immediately  before  the  1st  day  of 
October,  1970." 
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Cont^ts  of  Policy 


Recommendation 


Exclude  creditor’s  group  insurance  contracts  from  the  provision  requiring  that 
certain  particulars  be  set  forth  in  individual  policies. 

Reference:  Section  2471 U  Ontario  Insurance  Act 

Comment:  As  the  A  &  S  Part  is  to  apply  to  creditor's  group  insurance  subsection 

fU  of  section  247  should  be  revised  to  read: 

s.247(U  "This  section  does  not  apply  to, 

fa^  a  contract  of  group  insurance; 

fb)  a  contract  of  creditor's  group  insurance;  or 

^c^  a  contract  made  by  a  fraternal  society." 
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Contents  of  Group  Policy 

Recommendation 

Amend  the  contents  of  group  policy  provision  to  apoly  to  creditor's  group  insurance 


contracts. 

Reference: 

Section  249  Ontario  Insurance  Act 

Comment: 

As  creditor's  group  insurance  is  to  be  dealt  with  in  the  A  &:  S  Part, 
the  opening  words  of  section  249  should  be  amended  to  include  a 
reference  to  creditor's  group  insurance  as  follows: 

s.  249 

"In  the  case  of  a  contract  of  group  insurance  or  of  creditor's  group 
insurance,  an  insurer  shall  set  forth  the  following  particulars  in  the 
policy:" 

As  a  debtor  insured  is  to  be  accorded  rights  under  a  creditor's  group 
policy,  item  2  should  be  amended  to  add  a  reference  to  such  a  person, 
as  recommended  by  the  Superintendents: 

s.  353 

"2.  The  method  of  determining  the  group  persons  insured,  persons 

insured  and  debtors  insured." 
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Contents  of  Group  Certificate 

Recommendation 

Revise  the  prescribed  contents  of  a  group  certificate  to  apply  to  creditor's  group 
insurance. 


Reference: 

Section  251  Ontario  Insurance  Act 

Comment: 

Subsections  (1)  and  (7^  of  section  251  require  a  number  of 
amendments  to  account  for  creditor's  group  insurance  and  debtor 
insureds  being  included  in  the  A  <5c  S  Part,  plus  the  addition  of  a  new 
item  4  to  subsection  fU  as  suggested  by  the  Superintendents. 

The  revised  subsections  should  read: 

s.25in> 

"Except  as  provided  in  subsection  (2\  in  the  case  of  a  contract  of 
group  insurance  or  a  contract  of  creditor's  group  insurance  an  insurer 
shall  issue  for  delivery  by  the  insured  to  each  group  person  insured  or 

to  each  debtor  insured  a  certificate  or  other  document  in  which  are 

set  forth  the  following  particulars: 

1.  the  name  of  the  insurer  and  a  sufficient  identification  of  the 

contract, 

2.  the  amount  or  the  method  of  determining  the  amount  of 
insurance  on  the  group  person  insured,  on  any  person  insured  or 
on  a  debtor  insured. 
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Contents  of  Group  Certificate  -  continued 


3.  the  circumstances  under  which  the  insurance  terminates,  and 
the  rights,  if  any,  upon  such  termination  of  the  group  person 
insured  and  of  any  person  insured  or  of  a  debtor  insured,  and 

4.  a  description  of  the  principal  benefits,  conditions  (including 
eligibility^,  exclusions  or  limitations. 

This  section  does  not  apply  to  a  contract  of  blanket  insurance  or  to  a 
contract  of  group  insurance  of  a  non-renewable  type  issued  for  a 
term  not  exceeding  a  year." 
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Exceptions  or  Reduction 


Recommendation 


Amend  the  opening  words  of  the  provision  requiring  the  insurer  to  set  forth  in  the 
policy  every  exception  or  reduction  affecting  the  amount  of  insurance  coverage 
payable  to  reflect  the  removal  of  the  Statutory  Conditions. 

Reference:  Section  252  Ontario  Insurance  Act 

Comment;  As  subsection  (U  of  section  252  refers  to  the  Statutory  Conditions 
which  would  be  deleted^  as  recommended  on  the  next  page  of  this 
submission,  the  opening  words  "Subject  to  section  25?"  should  be 
repealed. 
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Statutory  Conditions 


Recommendation 


Eliminate  the  Statutory  Conditions  that  must  be  printed  on  or  attached  to  each 
A  <5r  S  policy  and  replace  them,  where  necessary,  by  statutory  provisions  applicable 
to  such  policies. 

Reference:  Section  253  Ontario  Insurance  Act 

Comment:  An  adoption  of  this  recommendation  would  simplify  A  k  S  policies. 

We  suggest  the  repeal  of  section  253  of  the  Act  and  the  following 
statutory  provisions  substituted  in  lieu  of  the  existing  conditions. 

With  respect  to  The  Contract  the  new  section  ^numbered  253.1'' 
should  read  as  follows: 

s. 253.1  An  insurer  entering  into  a  contract  shall  issue  a  policy. 

i2>  The  provisions  in, 

fa^  the  application;  and 

(b'l  the  policy;  and 

(cS  any  document  attached  to  the  policy  when  issued; 
and 

any  amendment  to  the  contract  agreed  upon  in 
writing  after  the  policy  is  issued, 

constitute  the  entire  contract. 

(3^  No  agent  has  authority  to  change  the  contract  or  waive  any  of 
its  provisions. 
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Statutory  Conditions  -  continued 


( 4^  An  insurer  shall  be  deemed  not  to  have  waived  any  condition  of 
a  contract,  either  in  whole  or  in  part,  unless  the  waiver  is 
clearly  expressed  in  writing  signed  by  the  insurer. 

^5^  An  insurer  shall,  upon  request,  furnish  to  the  insured  or  to  a 
claimant  under  the  contract  a  copy  of  the  application." 

With  respect  to  Changes  in  Occupation,  a  new  section  should  be 

added  (numbered  253.2^  to  read  as  follows; 

"(P  This  section  does  not  apply  to  a  contract  of  group  insurance. 

(2^  Any  increase  in  an  occupational  risk  lasting  for  six  months  or 

longer  entitles  an  insurer  to  reduce  the  liability  under  a 
contract  to  that  payable  for  the  new  risk  according  to  the 
premium  fixed  in  the  contract. 

(3^  If  there  is  a  reduction  of  an  occupational  risk,  the  insurer  must, 
after  receiving  sufficient  evidence  of  it,  reduce  the  rate  of  the 
premium  accordingly  or  extend  the  insurance  by  applying  the 
rate  corresponding  to  the  new  risk,  at  the  option  of  the 
insured." 

With  respect  to  Relation  Of  Earnings  To  Insurance,  a  new  section 

should  be  added  (numbered  253.3^  to  read  as  follows: 

"(P  Where  the  benefits  for  loss  of  income  under  one  or  more 
contracts  of  accident  insurance  or  contracts  of  sickness 
insurance  or  of  both  or  contracts  of  life  insurance,  exceed  the 
average  income  from  the  work  of  the  person  insured  during  the 
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Statutory  Conditions  -  continued 


three  best  remunerated  years  comprised  in  the  five  years  preceding 
the  loss,  the  benefits  shall  be  proportionately  adjusted  to  the  amount 
of  the  said  income. 

Except  in  the  case  of  group  insurance,  the  excess  premium  paid 
shall  be  reimbursed  to  the  insured." 

With  respect  to  Termination  By  Insured  and  Termination  By  Insurer,  a 
new  section  should  be  added  ^numbered  253. 4>  to  read  as  follows: 

1  ^  This  section  does  not  apply  to  a  contract  of  group  insurance. 

(2^  An  insured  may  terminate  a  contract  at  any  time  by  giving 

written  notice  of  termination  to  the  insurer  by  registered  mail 
addressed  to  its  head  office  or  chief  agency  in  the  Province,  or 
by  delivery  thereof  to  an  authorized  agent  of  the  insurer  in  the 
Province,  and  upon  surrender  of  the  policy  the  insurer  shall 
refund  the  amount  of  premium  paid  in  excess  of  the  short  rate 
premium  calculated  to  the  date  of  receipt  of  such  notice 
according  to  the  table  in  use  by  the  insurer  at  the  time  of 
termination. 

O'  An  insurer  may  terminate  a  contract  at  any  time  by  five  days' 
written  notice  of  termination  given  to  the  insured  or  by  ten 
days’  written  notice  of  termination  by  registered  mail,  the  ten 
days'  being  measured  from  the  day  following  the  date  of 
mailing,  sent  to  the  last  address  of  the  insured  on  the  records  of 
the  insurer  and  by  refunding  concurrently  with  the  notice  the 
amount  of  premium  paid  in  excess  of  the  pro  rata  premium  for 
the  expired  term." 
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With  respect  to  Notice  And  Proof  Of  Claim,  Failure  To  Give  Notice 
Or  Proof,  and  Insurer  To  Furnish  Forms  For  Proof  Of  Claim,  a  new 
section  should  be  added  (numbered  253.5^  to  read  as  follows: 

s.253.5  An  insured,  a  person  insured,  a  group  person  insured  or  a 

beneficiary  entitled  to  make  a  claim  under  a  contract  on 
account  of  an  accident,  sickness  or  disability,  shall 

(a)  not  later  than  thirty  days  from  the  day  the  claim  arises, 
give  written  notice  of  claim  to  the  insurer  by  registered 
mail  addressed  to  the  head  office  of  the  insurer  or  to  its 
chief  agency  in  the  Province,  or  by  delivery  thereof  to  an 
authorized  agent  of  the  insurer  in  the  Province; 

(b^  within  ninety  days  from  the  date  the  claim  arises,  furnish 
to  the  insurer  such  proof  as  is  reasonably  possible  in  the 
circumstances  of  the  happening  of  the  accident  or  the 
commencement  of  the  sickness  or  disability,  and  the  loss 
occasioned  thereby,  the  right  of  the  claimant  to  receive 
payment,  his  age  and  the  age  of  the  beneficiary  if 
relevant;  and 

(c^  if  so  required  by  the  insurer,  furnish  a  satisfactory 
certificate  as  to  the  cause  or  nature  of  the  accident, 
sickness  or  disability  for  which  claim  may  be  made  under 
the  contract  and  as  to  the  duration  of  such  disability. 

(2^  Failure  to  give  notice  of  claim  or  furnish  proof  of  claim  within 
the  time  prescribed  does  not  invalidate  a  claim  if  the  notice  or 
proof  is  given  or  furnished  as  soon  as  is  reasonably  possible,  and 
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Statutory  Conditions  -  continued 


in  no  event  later  than  one  year  from  the  date  of  the  accident  or 
the  date  a  claim  arises  under  the  contract  on  account  of 
sickness  or  disability  if  it  is  shown  that  it  was  not  reasonably 
possible  to  give  notice  or  furnish  proof  within  the  time  so 
prescribed. 

(V  As  a  condition  precedent  to  recovery  of  insurance  moneys  under 
a  contract,  the  claimant  shall  afford  to  the  insurer  an 
ooportunity  to  examine  the  person  or  the  person  insured  or 
group  person  insured  when  and  so  often  as  it  reasonably  requires 
w'hile  the  claim  is  pending." 

With  respect  to  Money  Payable,  a  new  section  should  be  added 
^numbered  253.6)  to  read  as  follows: 

All  moneys  payable  for  benefits,  other  than  income  disability, 
shall  be  paid  within  sixty  days  after  the  insurer  has  received 
satisfactory  proof  of  claim. 

(2)  The  first  moneys  payable  for  income  disability  benefits  shall  be 
paid  within  thirty  days  after  the  insurer  receives  satisfactory 
proof  of  claim  and  thereafter  any  payments  due  shall  be  made 
not  less  frequently  than  once  in  every  sixty  days  provided 
satisfactory  proof  of  loss  is  given  to  the  insurer  upon  request." 

Finally,  with  respect  to  Limitation  Of  Actions,  a  new  section  should 
be  added  (numbered  253.7)  to  read  as  follows: 
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s.253.7  "An  action  or  proceeding  against  an  insurer  for  the  recovery  of 

insurance  money  shall  not  be  commenced  more  than  one  year  after 
the  date  the  insurance  money  became  payable  or  would  have  become 
payable  if  there  had  been  a  valid  claim." 
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Omission,  Variation  and  Notification  of  Statutory  Conditions 


Recommendation 


Remove  from  the  Ontario  Insurance  Act  the  provisions  dealing  with  omission, 
variation  and  notice  of  Statutory  Conditions. 

Reference:  Sections  254  and  255  Ontario  Insurance  Act 

Comment:  With  the  removal  of  the  Statutory  Conditions,  as  recommended  on 

page  141  of  this  submission,  these  two  sections  would  no  longer  be 
required. 
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Period  of  Grace 

Recommendation 

Amend  the  Ontario  Insurance  Act  to  provide  for  a  period  of  grace  for  payment  of  a 
premium  other  than  the  initial  premium. 


Reference: 

Sections  256  arid  257  Ontario  Insurance  Act 

Comment: 

These  two  sections  should  be  replaced  by  the  following  section; 

S.256 

"fP  Where  a  premium,  other  than  the  initial  premium,  is  not  paid  at 
the  time  it  is  due,  the  oremium  may  be  paid  within  a  period  of 
grace  of, 

^a^  thirty  days,  from  and  excluding  the  day  on  which  the 
premium  is  due;  or 

^b)  the  number  of  days,  if  any,  specified  in  the  contract  for 
payment  of  an  overdue  premium, 

which  ever  is  the  longer  period. 

^2'  Where  the  happening  of  the  event  upon  which  the  insurance 
money  becomes  payable  occurs  during  the  period  of  grace  and 
before  the  overdue  premium  is  oaid,  the  contract  shall  be 
deemed  to  be  in  effect  as  if  the  premium  had  been  paid  at  the 
time  it  was  due,  but  the  amount  of  the  premium  may  be 
deducted  from  the  insurance  money. 
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(3^  Where  a  cheque  or  other  bill  of  exchange  or  a  promissory  note 
or  other  written  promise  to  pay  is  given  for  the  whole  or  part  of 
a  premium  and  payment  is  not  made  according  to  its  tenor,  the 
premium  or  part  thereof  shall  be  deemed  never  to  have  been 
paid. 

^4^  This  section  does  not  apply  to  a  contract  of  group  insurance  or 
a  contract  of  creditor's  group  insurance. 

<5'^  This  section  does  not  apply  to  a  contract  made  by  a  fraternal 
society." 
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Insurable  Interest 


Recommendation 

Delete  the  word  "officer"  in  paragraph  (d)  of  section  258  of  the  Act. 

Reference:  Section  258  Ontario  Insurance  Act 

Comment:  The  proposed  deletion  would  make  this  section  read  the  same  as  the 

corresponding  provision  in  the  Life  Part. 
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Duty  to  Disclose 

Recommendation 

Add  references  to  creditor's  group  insurance  and  debtor  insured  to  the  provision 
dealing  with  misreoresentation  and  non-disclosure  regarding  group  contracts. 


Reference: 

Section  261(3^  Ontario  Insurance  Act 

Comment: 

This  recommendation  corresponds  with  prior  recommendations  in  this 
submission  and  a  particular  suggestion  made  by  the  Superintendents. 

Subsection  of  section  261  should  be  revised  to  read: 

s.26lO^ 

"In  the  case  of  a  contract  of  group  insurance  or  a  contract  of 
creditor's  group  insurance,  a  failure  to  disclose  or  a 

misrepresentation  of  such  a  fact  with  respect  to  a  group  person 
insured,  a  person  insured  or  a  debtor  insured  under  the  contract  does 
not  render  the  contract  voidable,  but  if  evidence  of  insurability  is 
specifically  requested  by  the  insurer,  the  insurance  in  respect  of  such 
a  person  is,  subject  to  section  262,  voidable  by  the  insurer." 
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Mis-statement  of  Age 

Recommendation 

Add  creditor's  group  insurance  and  a  debtor  insured  to  the  mis-statement  of  age 
orovision  regarding  group  contracts. 


Reference: 

Section  265  Ontario  Insurance  Act 

Comment: 

This  recommendation  corresponds  with  prior  recommendations  in  this 
submission.  The  amended  provision  should  read: 

s.265(2) 

"In  the  case  of  a  contract  of  group  insurance  or  of  creditor's  group 
insurance,  if  there  is  a  mis-statement  to  the  insurer  of  the  age  of  a 
group  person  insured,  person  insured  or  debtor  insured,  the  provisions, 
if  any,  of  the  contract  with  respect  to  age  or  mis-statement  of  age 
shall  apply." 
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Beneficiaries 


Recommendation 


Remove  the  opening  words  in  subsection  (U  of  section  266,  namely  "Unless 
otherwise  provided  in  the  policy". 

Reference;  Section  266^  i  ^  Ontario  Insurance  Act 

Comment:  The  proposed  deletion  would  make  this  section  read  the  same  as  the 

corresponding  provision  in  the  Life  Part. 


UNIFORM  A  &  S 

Group  Person  Insured  Enforcing  Rights 

Recommendation 

Allow  a  debtor  insured  to  enforce  his  or  her  rights  under  a  creditor's  group  contract. 


Reference: 

Section  271  Ontario  Insurance  Act 

Comment: 

In  furtherance  of  the  recommendation  on  page  134  of  this  submission 
to  add  a  new  definition  of  debtor  insured,  a  new  subsection  should  be 

added  to  section  271  to  read  as  follows: 

s.271(2) 

"A  debtor  insured  may,  in  his  own  name,  enforce  a  right  given  by  a 
contract  to  a  creditor  with  respect  to  a  claim  arising  out  of  an 
accident  or  sickness  of  the  debtor  insured,  subject  to  any  defence 
available  to  the  insurer  against  the  debtor  insured  or  the  creditor." 
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Insurance  Money  Payable  to  Minor 


Recommendation 


Increase  from  $10  and  $15  to  $50  and  $75  respectively  the  amount  of  money  that  the 
insurer  is  allowed  to  retain  for  costs  incurred  where  payment  is  made  into  court  to 
the  credit  of  a  minor. 

Reference:  Section  274  Ontario  Insurance  Act 

Comment:  Subsection  ('2'  of  section  274  should  be  amended  to  read: 

s.274^2>  "The  insurer  may  retain  out  of  the  insurance  money  for  costs  incurred 
upon  payment  into  court  under  subsection  fO,  the  sum  of  $50  where 
the  amount  does  not  exceed  $1,000,  and  the  sum  of  $75  in  other 
cases,  and  payment  of  the  remainder  of  the  money  into  court 
discharges  the  insurer." 
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Undue  Prominence  and  Rcdief  from  Forfeiture 


Recommendation 


Remove  from  the  Ontario  Insurance  Act  the  provisions  dealing  with  undue 
prominence  and  relief  from  forfeiture. 

Reference:  Sections  280  and  281  Ontario  Insurance  Act 

Comment:  With  the  removal  of  the  Statutory  Conditions,  as  recommended  on 

page  141  of  this  submission,  these  two  sections  would  no  longer  be 
required. 
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Confinement 


Recommendation 


Amend  the  Ontario  Insurance  Act  to  add  a  new  subsection  to  section  248  which 
should  read  as  follows: 

"^2'  Notwithstanding  subsection  TH,  a  contract  of  accident  or  sickness 
insurance  may  provide  for 

(a^  early  commencement  of  loss  of  time  benefits  based  on  the 
admission  to  hospital  of  the  person  insured; 

(b)  payment  of  loss  of  time  benefits  during  the  period  of  in-patient 
hospitalization  of  the  person  insured; 

fc^  payment  of  per  diem  benefits  during  the  period  of  in-patient 
hospitalization  of  the  person  insured; 

fd^  payment  of  lump  sum  benefits  based  on  the  admission  to 
hospital  or  the  period  of  in-patient  hospitalization  of  the  person 
insured. 

Comment:  This  recommendation  reflects  a  recently-passed  amendment  to  the 

Nova  Scotia  Insurance  Act  clarifying  a  point  of  some  confusion 
^section  54A(2M. 
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INTERMEDIARIES 


Registration  in  lieu  of  Licensing 


Recommendation 


Should  any  provincial  Department  of  Insurance  now  see  fit  to  discontinue  the 
present  system  of  licensing  agents,  the  following  system  is  recommended: 

a'>  The  current  licensing  system  should  be  replaced  by  a  registration  system 
administered  by  the  regulatory  authority.  This  would  streamline  the 
process  of  certifying  intermediaries  and  eliminate  the  costly  renewal 
procedures.  A  form  of  certification  of  registration  could  still  be  issued  by 
the  regulatory  authority  as  a  "licence". 

b^  Each  applicant  for  registration  would  have  to  be  sponsored  by  a  life 
company  which  would  ensure  that  the  registration  requirements  have  been 
met. 

c^  Minimum  standards  pertaining  to  basic  training,  access  to  the  profession 
^registration  requirements)  and  professional  conduct  should  be  prescribed 
by  government  regulation  established  in  consultation  with  the  industry  ("see 
recommendation  on  next  page).  Life  companies  should  be  accountable  to 
the  appropriate  regulatory  authority  for  compliance  with  these  standards. 

d)  Existing  contract  and  agency  law  would  continue  to  govern  the  accounta¬ 
bility  of  life  companies  for  the  conduct  of  intermediaries. 
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Life  Insurance  Advisory  Council 


Recommendation 


Should  any  provincial  Department  of  Insurance  adoot  a  registration  system  as 
described  in  the  previous  recommendation,  a  local  Life  Insurance  Advisory  Council 
fwith  no  administrative  duties  or  disciplinary  powers^  should  be  established,  com¬ 
prised  of  an  eoual  number  of  individuals  representing  insurers  and  intermediaries. 
Adjoining  provinces  wishing  to  establish  a  regional  council  should  be  able  to  do  so. 

The  Life  Insurance  Advisory  Council  would  provide  advice  with  respect  to 

a''  determining  and  defining  the  status  of  life  intermediaries; 

b''  establishing  the  necessary  qualifications,  including  minimal  educational 
requirements,  to  act  as  a  life  intermediary; 

c^  developing  a  study  manual  for  agents  and  certifving  that  other  manuals  are 
equivalent; 

d)  setting  examinations  and  other  conditions  for  access  to  the  profession; 

e''  prescribing  exemptions  from  examinations  and  other  requirements; 

f'i  stating  requirements  for  continuation  and  reinstatement  in  the  profession; 

g'^  drafting  rules  or  guidelines  to  govern  the  practices  of  intermediaries; 

h)  defining  the  categories  of  financial  services  or  products  that  can  be 
marketed  by  life  intermediaries;  and 

i^  publishing  material  of  interest  to  intermediaries,  insurers  and  the  public. 
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Expanded  Role 


Recommendation 


An  agent  licensed,  or  registered  as  the  case  may  be,  to  sell  life,  accident  and 
sickness  insurance,  and  annuities  (herein  referred  to  as  a  life  intermediary''  should  be 
able  to  become  certified  to  sell  other  financial  products  and  services  and,  as  a 
result,  would  be  subject  to  the  rules  and  regulations  applicable  to  those  particular 
products  and  services.  Similariv,  the  intermediaries  of  other  sectors  of  the  financial 
services  industry  should  be  able  to  become  licensed  (or  registered)  and  properly 
trained  in  life,  accident  and  sickness  insurance  and  annuities.  The  undue  competi¬ 
tive  advantage  of  the  banks  and  their  sheer  size  dictate,  at  least  until  a  more 
equitable  situation  is  restored,  against  allowing  bankers  and  bank  employees  or 
representatives  from  becoming  life  intermediaries. 
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Reciprocity 


Recommendation 


OuaJifying  by  license  ^or  registration'!  and  training  to  sell  other  financial  products 
and  services  should  not  disqualify  anyone  from  being  a  life  intermediary.  Similarly, 
exceot  for  bankers  and  bank  employees  or  reoresentatives,  intermediaries  of  other 
financial  institutions  should  be  able  to  act  as  life  intermediaries  provided  that  they 
have  met  all  of  the  necessary  qualification  requirements. 
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Overlapping  Regulation 


Recommendation 


The  various  product  lines  subject  to  licensing  such  as  (a)  securities,  (bl  mutual  funds, 
^c'  real  estate,  fd^  mortgage  brokerage,  (e)  property  and  casualty  insurance,  and  ff'' 
life,  accident  and  sickness  insurance  and  annuities  should  be  clearly  defined  to  avoid 
overlapping  regulation.  (For  example,  variable  contracts  should  not  be  regulated  by 
Securities  Commissions. 1 
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Applicability 


R  ecom  mendation 


A  Derson  who, 

a'>  solicits  insurance  on  behalf  of  an  insurer 

or 

b"!  transmits  for  a  person  other  than  himself  an  application  for,  or  a  policy  of 
insurance  to  or  from  such  insurer,  or  offers  or  assumes  to  act  in  the 
negotiation  of  such  insurance  or  in  negotiating  its  continuance  or  renewal 
with  such  insurer, 

and  in  consideration  of  such  solicitation  or  transmission  receives,  or  the  financial 
intermediary  with  whom  such  a  person  is  affiliated  receives,  directly  or  indirectly, 
compensation,  commissions  or  any  other  thing  of  value,  should  be  properly  licensed 
for  registered^  and  trained  and  governed  by  the  laws  and  regulations  applying  to  the 
life  and  health  insurance  industry. 

These  requirements  are  not  intended  to  aoply  to  members  of  the  Accounting,  Legal 
or  Actuarial  professions  who  offer  insurance  advice  of  a  general  nature  rendered  in 
the  ordinarv  course  of  and  as  part  of  their  professional  practice.  These  require¬ 
ments  are  subject  to  the  Superintendents'  Guideline  allowing  for  the  payment  of  a 
premium  collection  fee  and  reimbursement  of  administrative  expenses. 
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Academic  Level  of  Competence 


Recommendation 


The  current  level  of  academic  competence  for  all  persons  wishing  to  become  life 
intermediaries  should  be  upgraded.  This  requirement  would  restrict  entrance  to  and 
continuation  in  the  profession  to  those  with  adequate  knowledge  to  serve  the  public. 
Intermediaries  whose  activities  are  related  to  limited  product  lines  should  receive 
special  consideration. 
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Group  Insurance 


Recommendation 


Where  life  and  accident  and  sickness  insurance  and  annuities  are  provided  through 
the  facility  of  a  group  insurance  contract,  individuals  assigned  to  enroll  certificate 
holders  should  either  be  properly  licensed  for  registered')  as  life  intermediaries  or 
should  be  restricted  to  providing  information  about  the  specific  group  insurance 
coverage  only.  Training  of  enrollers  should  be  the  responsibility  of  the  licensed  for 
registered^  life  intermediary  or  the  insurer  providing  the  insurance  advice  to  the 
"group". 
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Mass  Marketing 


Recommendation 


Where  products  are  mass  merchandised  the  insurer  should  make  available  a  facility 
to  answer  questions  about  the  product.  The  persons  providing  such  explanations 
should  be  properly  trained.  The  insurance  should  be  clearly  identified  as  being 
orovided  by  an  authorized  insurer. 


-168- 


INTERMEDIARIES 


Intermediary-Insurer  Contracts 


Recommendation 


None  of  the  recommendations  previously  contained  in  this  Chapter  should  of 
themselves  either  expand  or  restrict  contracts  between  a  life  intermediary  and  an 
insurer  since  such  matters  are  entirely  between  individual  companies  and  life 
intermediaries.  A  company  should  be  able  to  determine  its  own  distribution 
systems. 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  I  -  Definitions  and  Application 

This  part  consists  largely  of  definitions,  most  of  which  could  be  used  in  conjunction 
with  the  Ontario  Insurance  Act.  However,  the  definitions  of  "ordinary  resolution" 
and  "special  resolution"  would  need  adapting  to  reflect  the  voting  rights  of 
policyholders. 


Reference:  Section  1(1^  Ontario  Business  Corporations  Act 
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ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  II  -  Incorporation 


^a'*  Under  the  Ontario  Business  Coroorations  Act,  any  one  person  ~  including  a 
body  corporate  —  may  incorporate  a  commercial  company  by  merely  filing  the 
required  articles  of  incorporation. 

This  method  of  incorporation  is  inappropriate  for  life  companies.  The 
Canadian  and  British  Insurance  Companies  Act  provisions  for  incorporation  (by 
way  of  either  a  Special  Act  of  incorporation  or  letters  patent)  should  be 
adopt#»d  in  the  Ontario  Insurance  Act. 

Reference:  Section  4  Ontario  Business  Corporations  Act 

(b)  An  Ontario  commercial  company  may  set  out  its  name  in  any  language  form 
and  be  legally  designated  by  such  form.  The  application  of  this  provision  to 
life  companies  would  be  welcomed. 

Reference:  Section  10(4)  Ontario  Business  Corporations  Act 

(c)  Under  the  Ontario  Business  Corporations  Act,  a  commercial  company  is 
required  to  maintain  a  "registered  office"  in  Ontario. 

The  Bank  Act  and  the  proposed  Canada  Savings  Banks  and  Trust  Companies 
Act  both  use  "head  office".  "Head  office"  is  also  used  in  the  Ontario  Insurance 
Act  and  it  should  be  retained. 


Reference:  Section  14(1)  Ontario  Business  Corporations  Act 
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ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  II  -  Incorporation  -  continued 


The  Ontario  Business  Corporations  Act  gives  a  commercial  company  the 
capacity  and  the  rights,  powers  and  privileges  of  a  natural  person,  including 
the  capacity  to  carry  on  its  business  throughout  Canada  as  well  as  outside 
Canada.  Thus,  the  doctrine  of  ultra  vires  no  longer  aoplies  to  Ontario 
commercial  companies. 

A  provision  in  the-  Ontario  Insurance  Act  to  accomplish  the  same  purpose 
would  be  welcomed  by  life  companies. 

Reference:  Sections  15  and  16  Ontario  Business  Corporations  Act 

fe^  The  term  "agent"  used  in  the  Ontario  Business  Corporations  Act  relating  to 
notification  and  authority,  will  have  to  be  re-defined  in  the  Ontario  Insurance 
Act  to  exclude  a  sales  representative  of  a  life  company. 

Reference:  Section  19  Ontario  Business  Corporations  Act 

ff)  Loans  to  directors  and  officers  are  treated  differently  when  applied  to 
financial  institutions. 

Reference:  Section  20  Ontario  Business  Corporations  Act 

Section  174(2Hf^  and  (g^  Bank  Act 

Sections  192  and  193  proposed  Canada  Savings  Banks  and  Trust 
Companies  Act 
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rationalization  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  III  -  Corporate  Finance 


Some  of  the  concepts  relating  to  the  capital  structure  of  commercial  companies 

under  the  Ontario  Business  Corporations  Act  are  not,  without  considerable 

adaptation,  suitable  to  life  companies. 

Ca''  The  right  of  shareholders  to  share  the  property  of  a  commercial  company  upon 
dissolution,  would  have  to  be  altered  to  accommodate  the  rights  of 
Dolicyholders. 

Reference:  Section  220Vb)  Ontario  Business  Corporations  Act 

^b''  Pre-emptive  rights  must  be  treated  differently  when  applied  to  financial 
institutions. 

Reference:  Section  26  Ontario  Business  Corporations  Act 

Section  1 22  Bank  Act 

Section  121  proposed  Canada  Savings  Banks  and  Trust  Companies  Act 

(c'^  The  provisions  of  the  Ontario  Business  Corporations  Act,  allowing  a 
commercial  compciny  to  purchase  its  own  shares,  would  have  to  be  changed  in 
order  to  permit  the  Superintendent  of  Insurance  to  supervise  any  reduction  of 
capital. 

Reference:  Sections  28  to  36  Ontario  Business  Corporations  Act 
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rationalization  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  III  -  Corporate  Finance  -  continued 

Cd''  The  Ontario  Business  Corporations  Act  provisions  dealing  with  cancellation 
and  restoration  of  shares  would  have  to  be  limited  to  the  redeemable  preferred 
shares  of  a  life  company. 

Reference:  Section  35(6^  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IV  -  Sale  of  Restricted  Shares 


The  life  and  health  insurance  industry  has  no  comment  on  this  part. 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  V  -  Indenture  Trustees 


This  part  regulates  the  issuance  of  debt  obligations  where  they  are  part  of  a 
distribution  to  the  oublic, 

A  debt  obligation  means  a  bond,  debenture,  note  or  other  evidence  of  indebtedness, 
or  a  guarantee  of  a  commercial  company,  whether  secured  or  unsecured. 

The  Ontario  Insurance  Act  does  not  presently  permit  the  issue  of  bonds  or 
debentures. 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  VI  -  Investment  Securities 


The  definition  of  "security",  in  the  Ontario  Business  Corporations  Act,  is  different 
than  the  definition  of  "security"  in  either  the  Bank  Act,  or  the  proposed  Canada 
Savings  Banks  and  Trust  Companies  Act. 

Under  the  Ontario  Business  Corporations  Act,  "security"  is  wide  enough  in  meaning 
to  include  not  only  common  and  preferred  shares,  but  also  other  debt  instruments 
such  as  bonds,  debentures  and  short  term  paper  issued  by  the  commercial  company. 

If  such  a  wide  definition  were  applied  to  life  companies,  without  adaptation,  it 
would  include  all  the  investment  instruments  which  life  insurers  sell  and  would  make 
business  difficult  to  transact. 

It  would  therefore  be  desirable  to  retain  the  definition  traditionally  used  for 
financial  institutions. 

Reference:  Section  53(1  Ku^  Ontario  Business  Corporations  Act 

Section  75(2^  Bank  Act 

Section  73(2^  proposed  Canada  Savings  Banks  and  Trust  Companies  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  VII  -  Shareholders 


This  part  sets  out  the  rules  for  shareholder  meetings,  the  rights  of  shareholders  to 

make  proposals,  the  preparation  of  shareholders'  lists  and  shareholders'  voting  rights. 

Many  of  these  rules  require  changes  before  being  applied  to  life  companies. 

^a^  Under  the  Ontario  Business  Corporations  Act,  a  meeting  of  sharehoiders  may 
be  held  outside  Ontario  if  all  the  shareholders  so  agree.  Such  a  provision 
should  not  be  applied  to  policyholders  and  should  not  be  carried  into  the 
Ontario  Insurance  Act. 

Reference:  Section  93  Ontario  Business  Corporations  Act 

(b^  The  board  of  a  commercial  company  is  entitled  to  fix  a  "record  date"  for 
notice  of  meeting  but  the  Ontario  Business  Corporations  Act  is  silent  with 
respect  to  fixing  a  "record  date"  for  voting.  Life  companies  welcome  a 
provision  similar  to  that  found  in  the  previous  Ontario  Business  Corporations 
Act. 

Reference:  Section  llOOVb)  Ontario  Business  Corporations  Act,  R.S.O.  1980,  c.54 

Section  95(2^  Ontario  Business  Corporations  Act,  S.O.  1982,  c.4 

(c)  Any  shareholder  in  a  commercial  company  may  examine  the  list  of 
shareholders.  Life  companies  feel  very  strongly  about  keeping  confidential, 
their  lists  of  policyholders. 


Reference:  Section  100(4)  Ontario  Business  Corporations  Act 
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rationalization  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  VII  -  Shareholders  -  continued 

Unless  the  by-laws  of  a  commercial  company  provide  otherwise,  a  quorum  of 
shareholders  is  present  when  the  shareholders  in  attendance  hold  a  majority  of 
the  shares  entitled  to  vote  at  that  meeting,  including  proxies. 

If  this  provision  were  applied  to  policyholders,  it  would  mean  that  a 
policyholders'  Quorum  would  require  that  the  policyholders  who  attend  a 
meeting  hold  fifty  percent  of  the  votes  plus  one,  of  all  votes  allocated  to  the 
Dolicyholders. 

Reference;  Section  lOKP  Ontario  Business  Corporations  Act 

Ce''  The  Ontario  Business  Corporations  Act  makes  special  proxy  provisions  whereby 
it  is  a  relatively  easy  matter  for  corporate  shareholders  and  associations  to 
vote  their  shares  at  a  shareholders'  meeting.  The  Ontario  Insurance  Act  should 
contain  similar  provisions  to  avoid  the  usual  proxy  procedure  in  these  cases. 


Reference:  Section  \02(2)  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  VIII  -  Proxies 


This  part  of  the  Ontario  Business  Corporations  Act  relates  to  solicitation  of  proxies, 
management  solicitation  circulars,  dissidents'  proxy  circulars,  and  the  duration  of 
proxy  validity  and  proxy  voting. 

Generally,  the  proxy  standards  set  by  the  Ontario  Business  Corporations  Act  are 
acceptable  to  shareholders.  With  respect  to  policyholders,  though,  the  requirements 
would  have  to  be  less  onerous  and  should  be  in  line  with  the  position  of  the  life  and 
health  insurance  industry  regarding  fundamental  corporate  changes  which  is  outlined 
on  page  58  of  this  submission  under  the  heading  "Special  Category"  matters  in  the 
chapter  on  CORPORATE  GOVERNANCE. 
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RATI0NALI2AT10N  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IX  -  Directors  and  Officers 


Without  considerable  adaptation,  most  of  the  provisions  in  this  part  would  not  suit 

life  companies'  structure  and  organization. 

fa)  The  powers  of  the  boards  of  directors  of  commercial  companies  are  subject  to 
unanimous  shareholder  agreements.  The  concept  of  a  unanimous  shareholder 
agreement  could  not  be  realistically  applied  to  policyholders  because  of  sheer 
numbers. 

Reference;  Section  115(1)  Ontario  Business  Corporations  Act 

(b)  The  Ontario  Business  Corporations  Act  simply  prescribes  a  minimum  of 
directors  (one  or  three  depending  on  whether  the  shares  are  publicly 
distributed  or  not).  The  rules  necessary  to  govern  "mixed"  life  companies  are 
much  more  complicated  and  are  not  easily  made  compatible  with  the  Ontario 
Business  Corporations  Act. 

Reference:  Section  115(2)  and  (3)  Ontario  Business  Corp>orations  Act 

(c)  The  Ontario  Business  Corporations  Act  requires  that  a  majority  of  directors  of 
a  commercial  company  must  be  "resident  Canadians".  This  residency 
qualification  for  directors  is  acceptable  to  the  life  and  health  insurance 
industry. 


Reference: 


1 18(3)  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IX  -  Directors  and  Officers  -  continued 


(d)  A  director  of  a  bank,  and  of  a  savings  bank  or  trust  company  may  not  be 
appointed  or  elected  after  he  has  attained  the  age  of  seventy-five,  but  there  is 
no  upper  age  limit  in  the  Ontario  Business  Corporations  Act.  The  existing  rule 
for  financial  institutions  is  acceptable  to  the  life  and  health  insurance 
industry. 

Reference:  Section  60  7>  Canadian  and  British  Insurance  Companies  Act 

Section  39(1  Hd^  Bank  Act 

Section  39(1  )(d>  proposed  Canada  Savings  Banks  ^d  Trust  Companies  Act 

(e>  The  cumulative  system  of  voting  for  directors  enables  minority  interests  to 
obtain  representation  on  the  board  of  directors  by  pooling  their  votes  behind 
chosen  directors.  This  is  optional  for  financial  institutions  such  as  banks, 
savings  banks  and  trust  companies.  Life  companies  could  accept  such  a 
provision,  provided  it  remains  optional. 

Reference:  Section  1 20  Ontario  Business  Corporations  Act 

Section  37  Bank  Act 

Section  37  proposed  Canada  Savings  Banks  and  Trust  Companies  Act 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IX  -  Directors  and  Officers  -  continued 

(f^  The  shareholders  of  a  commercial  company  may  remove  a  director  from  office 
by  an  ordinary  resolution  passed  at  a  special  meeting.  The  Ontario  Insurance 
Act  should  have  a  similar  provision  but  any  legislative  amendments  in  this  area 
would  have  to  take  into  consideration  the  unique  composition  of  the  boards  of 
"mixed"  life  companies. 

Reference:  Section  122n^  Ontario  Business  Corporations  Act 

fg^  The  Ontario  Business  Corporations  Act  provisions  for  filling  a  vacancy  in  the 
board  and  for  allowing  shareholders  to  increase  or  decrease  the  number  of 
directors  are  not  compatible  with  the  requirements  of  "mixed"  life  companies. 

Reference:  Sections  124  and  125  Ontario  Business  Corporations  Act 

^h^  The  Ontario  Business  Corporations  Act  concept  of  one  director  companies  and 
one  director  meetings  is  not  compatible  with  the  needs  of  the  life  and  health 
insurance  industry  as  regards  stability. 

Reference:  Section  126(12)  Ontario  Business  Corporations  Act 

(i''  Subject  to  company  by-laws  and  the  consent  of  all  the  directors,  the  Ontario 
Business  Corporations  Act  permits  a  director  to  participate  in  a  board  meeting 
or  a  committee  meeting  by  telephone  or  other  communication  facility 
provided  all  persons  participating  in  the  meeting  are  able  to  communicate  with 
each  other.  A  similar  provision  in  the  Ontario  Insurance  Act  would  be 
welcomed. 


Reference:  Section  12603)  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IX  -  Directors  and  Officers  -  continued 


The  directors  of  a  commercial  company  may  appoint  from  their  number  a 
"managing  director".  The  Bank  Act  and  the  proposed  Canada  Savings  Banks 
and  Trust  Companies  Act  both  speak  of  a  "chief  executive  officer".  For 
administrative  and  historical  reasons,  life  companies  would  prefer  to  continue 
using  the  term  "president"  as  currently  provided  for  in  the  Ontario 
Corporations  Act. 

Reference;  Sections  lfg\  93fl>fe>  and  171(4^  Ontario  Corporations  Act 
Section  I27UI  Ontario  Business  Corporations  Act 

fk)  The  Ontario  Business  Corporations  Act  provides  that  the  powers  of  the  board 
may  be  delegated  to  the  "managing  director"  subject  to  certain  exceptions 
which  include  the  declaration  of  dividends.  If  this  provision  is  applied  to  life 
companies  it  would  have  to  exempt  the  declaration  of  policyholders'  dividends. 

Reference:  Section  127f3I  Ontario  Business  Corporations  Act 

Resolutions  signed  by  all  the  directors  of  a  commercial  company  are  as 
effective  as  if  passed  at  a  duly  convened  meeting  of  the  board.  A  similar 
provision  in  the  Ontario  Insurance  Act  would  be  a  welcome  addition. 


Reference:  Section  129(1)  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  IX  -  Directors  and  Officers  -  continued 


fm't  Under  the  Ontario  Business  Corporations  Act,  the  designation  of  officers,  the 
specification  of  their  duties  and  the  delegation  of  powers  to  them  from  the 
board,  are  made  subject  to  any  unanimous  shareholder  agreements.  The 
concept  of  a  unanimous  shareholder  agreement  cannot  be  applied  where  there 
are  policyholders  with  voting  rights. 

Reference;  Section  133  Ontario  Business  Corporations  Act 

^n^  A  director  or  officer  of  a  commercial  company  may  be  indemnified  by  the 
company  for  a  breach  of  his  statutory  duty  to  "exercise  the  care,  diligence  and 
skill  that  a  reasonably  prudent  person  would  exercise  in  comparable 
circumstances"  provided  that  he  has  acted  honestly,  in  good  faith  and  with  a 
view  to  the  best  interests  of  the  company.  The  incorporation  of  a  similar 
indemnification  provision  into  the  Ontario  Insurance  Act  would  be  welcomed. 


Reference:  Section  136  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  X  -  Insider  Liability 


This  part  of  the  Ontario  Business  Corporations  Act  imposes  restrictions  and 
reporting  requirements  on  directors,  officers  and  major  shareholders  in  their  trading 
in  the  securities  of  the  company.  It  is  similar  to  the  "Insider  Trading"  provisions 
fi.e.  sections  72  to  78  inclusive!  of  the  Ontario  Corporations  Act  which  apply  in 
respect  of  life  companies. 

Generally,  the  newer  Ontario  Business  Corporations  Act  provisions  dealing  with 
insider  liability  would  be  acceptable  to  life  companies. 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XI  -  Books  and  Records 


fa^  A  commercial  company's  records  may  be  maintained  on  paper  or  recorded  by 
any  system  of  mechanical  or  electronic  data  or  any  other  information  storage 
device.  A  similar  provision  in  the  Ontario  Insurance  Act  would  be  welcomed. 


Reference:  Section  139U1  Ontario  Business  Corporations  Act 


^b''  the  obligation  of  a  commercial  company  to  maintain  the  corporate  records  at 
its  registered  office  ^or  head  office^  or  any  other  place  in  Ontario  designated 
by  the  board,  could  easily  be  applied  to  a  life  company  provided  the  list  of 
Dolicyholders  is  not  included  as  part  of  the  securities  register. 


Reference:  Sections  140  and  141  Ontario  Business  Corporations  Act 

fcl  The  Ontario  Business  Corporations  Act  provisions  dealing  with  access  to 
corporate  records  and  the  right  to  copy  these  records  including  shareholders' 
lists!  are  acceptable  to  life  companies  provided  they  do  not  apply  to  lists  of 
policyholders. 

Reference:  Sections  1440^  and  145C1!  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XII  -  Auditors  and  Financial  Statements 


This  part  deals  with  the  reporting  by  a  commercial  company  to  its  shareholders  and 
with  auditing  requirements. 

A  commercial  company  is  required  to  send  its  financial  statements  to  each 
shareholder  at  least  twenty-one  days  before  each  annual  meeting.  A  similar 
requirement  with  respect  to  policyholders  of  life  companies  is  unnecessary.  Please 
refer  to  page  74  of  this  submission  concerning  "Advance  Mailing  of  Financial 
Statements"  in  the  chapter  on  CORPORATE  GOVERNANCE. 

The  life  and  health  insurance  industry  has  no  comment  concerning  the  Ontario 
Business  Corporations  Act  provisions  dealing  with  auditing. 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XIII  -  Investigation 


The  extensive  examination,  control  and  supervisorv  powers  of  the  Superintendent  of 
Insurance  under  the  Ontario  Insurance  Act  are  more  suited  to  life  companies  than 
provisions  for  investigation  of  commercial  companies  under  the  Ontario  Business 
Corporations  Act. 
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RATIONALIZATION  OF  LEGISLATION 


ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XIV  -  Fundamental  Changes  (in  the  structure  of  the  company) 


(a)  The  borrowing  powers  of  directors  of  a  commercial  company  would  be 
welcome  addition  to  the  Ontario  Insurance  Act. 

Reference:  Section  183(1)  Ontario  Business  Corporations  Act 

fb)  The  position  of  the  life  and  health  insurance  industry  regarding  fundamental 
corporate  changes  is  outlined  on  page  58  of  this  submission  under  the  heading 
"Special  Category"  matters  in  the  chapter  on  CORPORATE  GO  VHP  NANCE. 

The  Ontario  Business  Corporations  Act  provisions  giving  a  shareholder  the 
right  to  dissent  from  fundamental  structural  changes  (and  obliging  the 
company  to  buy  him  out),  are  not  contained  in  the  legislation  governing  banks, 
savings  banks  and  trust  companies.  They  should  not  apply  to  life  companies, 
either. 

Reference:  Section  184  Ontario  Business  Corporations  Act 
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RATIONALIZATTON  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XV  -  Compulsory  Acquisitions 


Under  this  part  of  the  Ontario  Business  Corporations  Act,  if  one  shareholder  holds 
over  ninety  percent  of  the  shares  of  any  particular  class,  the  remaining  shareholders 
may  be  required  to  tender  their  shares  of  that  class.  If  they  are  not  satisfied  with 
the  tendered  price,  they  may  apply  to  the  court  to  fix  a  fair  value.  Similar 
provisions  in  the  Ontario  Insurance  Act  would  be  a  welcome  addition  and  the 
concept  should  be  adapted  to  untraceable  shareholders  on  mutualization. 

Referen<“e?  Section  187  Ontario  Business  Corporations  Act 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XVI  -  Liquidation  and  Dissolution 


The  problems  of  winding  up  a  life  company  are  not  similar  to  those  of  liquidating  a 
commercial  company,  and  special  rules  have  been  established  for  the  life  and  health 
insurance  industry. 

These  special  rules  already  exist  in  the  Ontario  Insurance  Act,  the  Ontario 
Corporations  Act  and  in  the  most  recently  proposed  federal  Bankruptcy  Act. 

Reference:  Sections  41(2^  and  56(2Xb)  Ontario  Insurance  Act 

Sections  212  to  227  and  Part  VI  Ontario  Corporations  Act 
Part  VIII  (sections  331  to  353^  of  Bill  C-17,  the  Bankruptcy  Act 
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RATIONALI2ATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XVII  -  Remedies,  Offences  and  Penalties 


The  list  of  offences  and  penalties  provided  in  the  Ontario  Insurance  Act  are  more 
aporooriate  to  the  life  and  health  insurance  industry  than  the  general  provisions  of 
the  Ontario  Business  Corporations  Act. 
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RATIONALIZATION  OF  LEGISLATION 

ONTARIO  BUSINESS  CORPORATIONS  ACT 


Part  XVIII  -  General 


This  part  of  the  Ontario  Business  Corporations  Act  deals  with  special  provisions  that 
do  not  fit  in  any  of  the  preceding  parts. 

The  Ontario  Business  Corporations  Act  provides  that,  in  the  absence  of  evidence  to 
the  contrary,  when  a  certificate  issued  by  the  company  is  introduced  as  evidence  in 
any  civil,  criminal  or  administrative  action  or  proceedings,  it  is  proof  of  the  facts 
certified  without  further  proof.  The  incorporation  of  a  similar  provision  into  the 
Ontario  Insurance  Act  would  be  welcomed  by  the  life  and  health  insurance  industry. 


Reference:  Section  265  Ontario  Business  Corporations  Act 
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CONCLUSION 


This  submission  reflects  an  urgent  need  for  the  life  and  health  insurance  industry  to 
shape  its  environment  rather  than  merely  cope  with  it  under  outmoded  legislation. 
It  acknowledges  the  fact  that  this  environment  is  not  restricted  to  Ontario  but 
includes  the  ability  of  Ontario  chartered  life  companies  to  effectively  compete  in 
other  markets.  It  also  attempts  to  present  a  positive  framework  within  which  badly 
needed  legislative  improvements  can  be  made.  The  recommendations  put  forward 
are  directed  primarily  towards  a  modernization  of  the  industry's  governing 
legislation  and  the  establishment  of  new  directions  that  would  adlow  life  companies 
to  meet  the  challenges  ahead  to  the  benefit  of  all  Canadians. 

To  keep  current  with  rapid  changes,  we  also  urge  that  there  be  regular  review  of  our 
governing  legislation  at  least  every  ten  years. 
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SUBMISSION  TO  THE  TASK  FORCE  ON 
FINANCIAL  INSTITUTIONS 


This  submission  is  made  by  The  Civil  Service  Co-operative  Credit  Society 
Limited.  The  CS  CO-OP  is  the  largest  Ontario  credit  union  and  has  a 
membership  made  up  of  Federal  public  employees.  The  Society  has  a  number  of 
branches,  all  of  which  are  located  in  the  greater  Ottawa  area.  The  membership 
totalled  97,000  as  at  December  31st,  1984  and  the  assets  of  the  Society  as  at 
that  date  totalled  448  million. 

The  Task  Force  in  its  interim  report  has  recommended  that  credit  unions  should 
not  explore  alternative  means  of  regulating  the  affairs  of  credit  unions.  Instead, 
the  Task  Forcce  has  recommended  that  the  present  methods  of  regulation  should 
be  allowed  a  time  of  perhaps  five  years  to  work.  While  the  Society  recognizes 
the  spirit  in  which  this  recommendation  was  made,  the  Society  is  concerned  that 
it  would  be  impossible  to  discuss  only  the  regulation  of  other  financial 
institutions  without  discussing  the  regulation  of  Ontario  credit  unions. 

The  CS  CO-OP  considers  that  the  steps  that  have  been  taken  by  the  Ontario 
Government  will  not  be  successful  in  resolving  the  difficulties  of  credit  unions  in 
Ontario.  It  is  clear  that  many  credit  unions  and  credit  union  organizations  are 
financially  weak.  The  current  steps  that  have  been  taken  or  suggested,  frankly, 
do  not  face  up  to  that  weakness. 

Competition; 


The  various  changes  that  have  been  instituted  through  amendments  to  the  Credit 
Unions  and  Caisses  Populaires  Act  and  proposed  regulations  under  that  Act  have 
been  intended  to  deal  with  the  internal  structure  of  credit  unions  and  providing 
protection  for  depositors  in  credit  unions.  The  changes  have  not,  unfortunately, 
focused  on  the  powers  that  are  necessary  to  permit  credit  unions  to  meet 
increased  competition  from  other  deposit-taking  institutions.  The  interim  report 
has  given  examples  of  the  types  of  activity  in  which  other  financial  institutions 
are  now  involved.  The  CS  CO-OP  believes  that  it  must  have  the  ability  to  offer 


integrated  financial  services  to  its  members  throughout  Canada  in  order  to 
permit  it  to  effectively  compete  with  those  other  institutions.  Essential  to  this 
ability  is  the  provision  of  clear  authority  to  Ontario  credit  unions  to  be  able  to 
own  other  corporations  including  other  corporations  in  the  financial  sector. 
Presently,  paragraph  80(d)  of  the  Credit  Unions  and  Caisses  Popuiaires  Act 
restricts  the  ownership  of  shares  by  a  credit  union  in  other  corporations.  It  is 
submitted  that  this  statutory  provision  should  be  deleted  and  the  Superintendent 
of  Insurance  given  the  power  to  disapprove  of  specific  investments  by  credit 
unions  in  other  institutions,  where  such  an  investment  would  involve  holding 
more  than  30%  of  the  shares  of  that  other  institution.  In  this  way,  regulatory 
authorities  can  properly  deal  with  matters  on  a  case  by  case  situation  and 
inappropriate  shareholdings  can  be  rejected.  Credit  unions  could  then  offer  a 
broader  base  of  services  through  subsidiary  corporations. 

Regulation; 

Those  changes  that  have  been  proposed  for  Ontario  credit  unions  involve,  in  the 
opinion  of  the  CS  CO-OP,  the  institution  of  misleading  accounting  practices  for 
credit  unions.  Credit  unions  have  been  advised  that  deposits  made  by  credit 
unions  with  Ontario  Share  and  Deposit  Insurance  Corporation  have  been  lost. 
Notwithstanding  that  fact,  credit  unions  are  being  permitted  to  show  those  "lost" 
deposits  as  assets  on  their  balance  sheets.  It  is  the  opinion  of  the  CS  CO-OP 
that  the  balance  sheets  of  financial  institutions  are  of  primary  importance  in 
enabling  consumers  to  make  intelligent  judgments  between  institutions  and  in 
protecting  depositors.  Allowing  the  establishment  of  potentially  non-existent 
assets  on  those  balance  sheets  is  misleading  in  the  extreme. 

In  addition,  the  Ontario  Credit  Union  League  Limited  (Credit  Union  Central  of 
Ontario)  is  being  permitted  to  establish  on  its  balance  sheet  as  an  asset  funds 
that  have  not  been  transferred  to  It  by  the  Ontario  Share  and  Deposit  Insurance 
Corporation.  It  is  also  being  permitted  to  show,  as  income,  notional  amounts 
treated  as  if  they  had  been  earned  on  those  funds. 

This  Society  considers  that  the  choices  by  consumers  among  financial  institutions 
should  be  made  on  an  informed  basis.  Financial  institutions  should  therefore  be 
required  to  comply  with  the  highest  standards  of  the  accounting  profession  and 


to  maintain  their  balance  sheets  in  proper  order. 


Summary: 

The  CS  CO-OP  believes  in  the  widest  possible  competition  among  financial 
institutions.  Such  competition  can  take  place,  however,  only  if  the  rules  for 
doing  business  by  various  types  of  financial  institutions  are  as  similar  as  possible 
and  the  powers  of  those  various  institutions  are  roughly  equivalent.  The  Minister 
of  Consumer  and  Commercial  Relations  has  requested  that  the  committee  report 
on  the  role  of  credit  unions  in  the  Ontario  financial  system  and  whether  any 
changes  in  regulatory  policy  regarding  credit  unions  are  necessary.  The  Civil 
Service  Co-operative  Credit  Society  Limited  would  answer  the  questions  asked  in 
the  following  manner: 


(a)  Credit  Unions  should  be  permitted  to  play  the  widest  possible  role  in 
the  Ontario  financial  system.  This  should  be  facilitated  by  permitting  the 
ownership  of  appropriate  subsidiaries  by  Ontario  credit  unions  and  providing 
Ontario  credit  unions  with  powers  to  conduct  all  of  the  standard  operations  of  a 
financial  institution. 

(b)  Regulatory  policy  for  Ontario  credit  unions  should  encourage  those 
credit  unions  to  maintain  proper  accounting  and  financial  records  and  to  produce 
financial  statements  that  are  clear  and  accurate  in  their  disclosure  of  the 
financial  position  of  individual  credit  unions. 

(c)  Regulatory  policy  should  not  attempt  to  compel  individual  credit 
unions  to  become  part  of  larger  organizations.  Such  compulsion  breaks  down  the 
diversity  of  choices  that  should  be  available  to  Ontario  consumers. 
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CONSUMERS'  ASSOCIATION  OF  CANADA  (ONTARIO) 

10  Brentv;ood  Place 
London,  Ont 
March  6,  1985 

J.  Stefan  Dupre'^,  Chairman 
The  Task  Force  on  Financial  Institutions 
6th  Floor,  101  Bloor  Street  West 
Toronto,  Ontario  M5S  1P8 

Dear  Sir; 

We  acknowledge  receipt  of  the  interim  report  of  the  Ontario 
Task  Force  on  Financial  Institutions. 

We  are  pleased  to  see  that  the  report  indicates  agreement 
with  the  majority  of  the  recommendations  contained  in  our 
Consumers'  Association  Brief  which  we  submitted  in  November 
1984. 

As  emphasized  in  our  brief,  we  consider  mandatory  the  strengh- 
thening  of  conflict  of  interest  provisions  in  all  legislation 
regulating  financial  institutions. 

We  agree  with  the  proposal  to  prohibit  all  self-dealing,  however 
we  question  the  ease  in  which  this  may  be  enforced.  Therefore 
we  continue  to  stress  the  need  to  place  restrictions  on  owner¬ 
ship  and  control. 

We  endorce  the  process  of  open  consultation  as  outlined  in  the  in¬ 
terim  report,  and  look  forward  to  receipt  of  the  final  report 
of  the  committee  in  the  fall  of  1985 • 

Sincerely, 


Tanis  Mathers 

C.A.C.  Ontario  Economics  Chairman. 
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CONSUMERS'  ASSOCIATION 


OF  CANADA  (ONTARIO) 


SUBMISSION 
to  the 

TASK  FORCE  ON  FINANCIAL  INSTITUTIONS 


ON  THE  REGULATION  OF 
ONTARIO  FINANCIAL  INSTITUTIONS 


By 

The  Consumers'  Association  o.f  Catiada  (Ontario) 

November  26,  1984 
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CONSUMERS'  ASSOCIATION  OF  CANADA  (ONTARIO) 


SUBMISSION  TO  THE 

TASK  FORCE  ON  FINANCIAL  INSTITUTIONS 
ON  THE  REGULATION  OF  ONTARIO  FINANCIAL  INSTITUTIONS 


The  Consumers*  Association  of  Canada  is  a  voluntary, 
non-profit  and  non-governmental  organization  v/ith  more  than 
150,000  members  throughout  the  country,  of  which  5^^000  reside  in 
Ontario.  It  is  devoted  to  informing  consumers  on  a  v/ide  range  of 
consumer  policy  issues,  goods  and  services,  and  to  providing  them 
with  a  united  voice  for  expression  of  their  viev/s  to  Government, 
trade  and  industry. 

Ontario  CAC  v/elcomes  this  opportunity  to  express  our 
views  to  the  Task  Force  on  Financial  Institutions  examining  the 
organization  and  operation  of  financial  institutions  in  Ontario. 

In  our  opinion,  the  major  factors  creating  pressures  to 

change  from  segregated  services  to  integrated  services  do  not  come 

as  a  result  of  "demand"  from  consumers.  Rather,  the  blurring  of 

the  roles  of  the  "four  pillars"  is  increasingly  being  engineered 

by  the  desire  of  certain  corporations  to  gain  larger  shares  of  the 

existing  market  in  order  to  increase  profits.  Overall,  the  group 

which  appears  to  have  enjoyed  the  greatest  increase  in  its  market 

share  is  the  major  chartered  banks.  Ncv/,  through  their  sujDport  of 

a  handful  of  wealthy  private  entrepreneurs,  the  banks  appear  to  be 

expanding  once  again.  They  are  assisting  and  undoubtedly  pai-tici- 
pating  in  the  perfectly  legal  takeover  of  other  financial 
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institutions  and  businesses  which  can  assure  them  a  continued  and 
expanding  access  to,  if  not  effective  control  of,  a  larger  and  larger 
share  of  the  overall  financial  business  in  Canada.  Perhaps  the  most 
significant  recent  example  is  the  development  and  expansion  of  the 
Trilon  group  of  companies. 

Fundamentally,  we  believe  that  the  "four  pillars"  concept 
in  the  provision  of  the  broad  range  of  financial  services  has,  in 
the  past,  served  Canadians  well.  As  our  economy  has  matured,  hov/ever, 
pressure  for  changes  in  the  roles  of  the  traditional  players  has 
continued  to  increase.  Most  of  the  changes  have  been  induced  by 
the  desire  of  large  corporations  to  become  larger  and,  we  fear, 
unduly  dominant  in  the  marketplace.  Although  consumers  do  not  wish 
to  stand  in  the  way  of  cost-saving  efficiencies,  there  is  no  assur¬ 
ance  that  actual  cost-savings  would  be  passed  along  to  those  v/ho 
must  foot  the  bill,  i.e..  the  ultimate  consumer.  We  are  concerned 
that  the  concentration  of  ownership  of  Inai'icial  institutions  could 
result  in  business  being  directed  "in  house"  at  an  overall  higher 
price  than  would  be  the  case  in  a  more  diverse  marketplace. 

There  is  presently  a  number  of  rules  which  restrict  the 
scope  of  the  deposit-taking  institution's  loan  and  investment 
activities  but  we  are  concerned  that  they  may  be  seriously  inade¬ 
quate.  In  the  case  of  the  banks,  information  which  has  been  available 
to  the  general  public  indicates  that,  in  recent  years,  they  appear 
to  have  made  a  significant  number  of  m.ajor  individual  loans  whi.ch 
are  now  somewhat  doubtful  of  collection.  The  magnitude  of  these 
loans  indicates  that,  if  only  a  few  of  them  becom.e  irrecoverable, 
it  would  wipe  out  the  banks'  capital  ar.d  reserves.  The  same  holds 
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true  with  some  of  the  trust  companies, 

Canadians  are  now  trapped  by  the  reality  that  risks  borne 
successfully  by  financial  intermediaries  provide  private  gains  to 
their  shareholders  whenever  circumstances  turn  out  favourably.  But 
since  our  governments,  and  we  ourselves can  no  longer  afford  to 
allow  them  to  fail--and  we  won*t--the  impact  of  any  future  insolvency 
of  any  of  our  major  financial  institutions,  from  a  politically  prag¬ 
matic  point  of  view,  will  be  borne  by  all  of  us  collectively.  This 
incentive  structure  is  clearly  contrary  to  the  Canadian  public  interest. 

Most  of  our  Canadian  financial  institutions  are,  in  fact, 
interdependent  b^ecause  of  their  membership  in  our  deposit  insurance 
systems.  For  this  reason,  merely  requiring  that  massive  (and  therefore 
risky)  loans  be  syndicated  would  not  be  a  satisfactory  solution.  We 
believe  that,  if  Canadian  financial  institutions  are  to  be  involved 
in  providing  the  capital  for  major  take-overs  and  m.ergers  and  for 
major  speculative  ventures,  the  institutions  involved  should  be 
independent  merchant  banks  using  their  own  shareholders’  money,  rather 
than  deposit-taking  institutions  using  insured  deposits  provided  by 
the  general  public . 

CAC  lobbied  successfully  for  the  increase  in  the  limit  on 
deposits  insured  by  C.D.I.C,  from  $20,000  to  $60,000,  necessary 
because  of  inflation  to  protect  the  larger  sums  held  by  Canadians, 
especially  in  RRSP  funds.  However,  we  recognize  that  the  existence 
of  deposit  insurance  may  have  led  to  a  certain  lack  of  concern  on 
the  part  of  Canadians  in  choosing  a  deposit- taking  institution.  As 
well,  since  the  C.D.I.C.  was  compelled  to  totally  refund  all  the 
deposits  in  the  "trust  companies  affair"  in  order  to  protect 
depositors  and  to  maintain  the  companies  as  viable  entities  until 
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their  sale,  could  this  not  lead  to  a  certain  irresponsibility  on 
behalf  of  those  instisutions,  knowing  that  their  depositors  were 
fully  protected  by  the  insurance?  The  increased  premiums  due  to 
C.D.I.C.  from  the  banks  and  trust  companies  will  only  come  out  of 
the  pockets  of  their  clients,  namely  the  consumers.  We  suggest 
that  the  level  of  $60,000  be  maintained  at  present,  but  that  extra 
deposit  insurance  for  sums  over  this  amount  could  be  provided  by 
private  insurers  and  be  available  as  an  option  to  depositors. 

Throughout  the  history  of  business,  the  main  cause  of 
financial  scandals,  particularly  in  the  case  of  financial  institu¬ 
tions,  has  been  the  misappropriation  of  the  assets  of  a  business  by 
persons  or  groups  who  were  involved  in  or  had  control  of  its  manage- 
raent--quasi-legal,  but  effectively,  misappropriation  by  insiders. 

Legislators  and  governmient  regulatory  authorities  have 
tried  to  deal  with  this  problem  v/ith  only  partial  success.  Perhaps 
the  m.ain  difficulty  in  attempting  to  do  so  is  that,  in  our  main 
banking  institutions,  dealing  with  insiders  is  a  long-established 
and  accepted  tradition.  The  great  majority  of  the  directors  of 
any  bank  are  the  senior  officers  of  its  major  customers--those  to 
v/hom  it  makes  its  major  loans  or  from  whom  it  receives  its  major 
deposits,  and  this  situation  is  unlikely  to  change. 

In  the  case  of  the  banks,  this  is  perhaps  the  fundamental 
reason  for  the  "10  percent"  rule.  No  individual  or  related  group 
may  own  more  than  lOfo  of  the  shares  of  a  Canadian  chartered  bank, 
nor  may  the  bank  own  more  than  10^  of  the  voting  shares  of  any 
other  Caiiadian  corporation,  except  those  of  certain  wholly-owned 
subsidiaries.  These  are  the  basic  rules  designed  to  inhibit 
"inappropriate"  business  dealings  between  the  bank  and  its  insider's. 
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i.e.,  its  own  directors  and  shajreholders . 

Since  the  10%  rule  has  worked  reasonably  well  in  the  case 
of  the  banks,  the  recent  spate  of  insider-related  problems  in  those 
trust  companies  which  the  Government  of  Ontario  felt  obligated  to 
take  over  in  early  1983  has  led  to  a  demand  to  impose  the  same  10% 
rule  on  trust  companies. 

There  is  little  doubt  that  trust  companies  are  exposed  to 
problems  arising  from  lending  money  or  making  investments  to  persons 
with  whom  they  do  not  deal  at  arms 'length,  i.e.  to  insiders.  Where 
an  individual  or  a  related  group  own  a  significant  interest  in  a 
trust  company  and  has  representatives  on  its  Board  of  Directors,  in 
the  absence  of  specific  rules  against  dealings  with  insiders,  it  is 
quite  imipractical  to  expect  officers  and  employees  or  minority  dir¬ 
ectors  to  refuse  to  sanction  loans  and  investments  in  which  the 
"control"  group  of  shareholders  has  an  interest.  Introducing  the 
same  10%  t2,q39  of  rule  to  trust  companies  is  one  approach  to  a  solution. 

At  the  present  time,  most  Ontario  chartered  trust  companies 
have  individual  shareholders  or  related  groups  which  own  considerably 
more  than  10%  of  their  voting  shares.  Since  we  consider  that  safety 
lies  in  the  diversity  of  ownership,  we  recommend  that  the  Ontario 
legislation  be  amended  to  require  these  groups  to  reduce  their  holdings 
to  or  below  the  10%  level  over  a  reasonable  period  of  time.  To  allow 
the  injection  of  competition  from  new  entrants,  there  might  be 
limited-time  exemptions  for  truly  nev/  companies. 

We,  as  consumers,  fean  that  the  concentration  of  financial 
power  in  fewer  and  fewer  hands  is  detrimental  to  the  consumer  interest. 
There  should  be  specific  rules  for  deposit- taking  institutions  against 
"self-dealing"  and  much  stiffen  penalties 
of  the  cor])oration  who  break  the  law. 


for  directors  and  officers 
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Regarding  ownership  of  our  financia.1  institutions,  CAC 
believes  that  this  should  remain  largely  in  Canadian  hands  because 
of  their  importance  in  financing  the  Canadian  economy.  In  order 
that  Canadian  financing  needs  obtain  priority,  and  to  ensure  that 
decisions  not  be  the  result  of  policies  based  on  conditions, 
economical  or  political,  outside  of  Canada,  we  suggest  there  be  a 
limit  of  not  more  than  2'^%  of  ownership  in  foreign  hands.  CAC  takes 
the  position  that  the  trade-off  betv/een  a  m.ore  competitive  financial 
sector  and  an  independent  Canadian  financial  sector  be  resolved  in 
favour  of  an  independent  Canadian  financial  sector. 


Another  matter  of  concern,  in  our  opinion,  is  the  ever¬ 
growing  size  of  pension  founds  and  their  potential  influence  on  the 
economy  and  individual  companies  through  their  ov/nership  of  voting 
shares.  V/e  understand  that  the  assets  of  Ontario-based  pension 
funds  now  approximate  $8?  billion,  a  significant  part  being  held  in 
the  form  of  common  shares.  V^hile  v/e  are  xold  that  the  pension  funds, 
by  and  large,  are  ’'passive"  investors  and  vote  their  sjiar-es  v/ith 
management,  this  may  no  always  be  the  case.  We  do  not  have  a  solution 
to  this  dilemma  but  wish  xo  express  our  concern  with  this  form  of 
ownership  concentration.  Perhaps  a  10^,  or  even  ,  limitation  on 
the  voting  share  ov'/nership  position  of  a  particular  pension  fund 
should  be  applied  across  the  board  to  all  forms  of  corporations, 
particularly  financial  institutions. 


We  consider  the  continuing  existence  of  credit  union/caisses 

populaires  to  be  very  important  in  the  life  of  Ontario  c cm.muni ties . 

Viable  credit  unions  play  an  important  role  in  supplying  competitive 
financial  services  to  the  commiunity.  ‘We  agree  with  the  self -regulatory 

nature  cf  the  present  legislation  governing  the  m.ovement,  co.mprised 
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of  the  stabilization  funds  of  the  various  associations,  and  backed 
by  the  insurance  fund  administered  by  the  Ontario  Share  and  Deposit 
Insurance  Corporation.  We  suggest,  however,  that  the  premiums 
charged  for  this  insurance  to  each  credit  union  should  be  related 
to  the  risk  and  to  the  adequacy  of  its  reserves.  It  should  not  be 
permitted  that  any  credit  union  pay  dividends  or  other  benefits  to 
its  members  until  its  reserves  and  retained  earnings  reach  the  pro¬ 
portion  specified  in  the  regulations. 

CAC  has  been  alarmed  over  the  plight  of  policyholders  of 
insurance  companies  going  bankrupt.  In  the  cases  of  two  general 
insurance  companies  (Strathcona  and  Pitts),  large  numbers  of 
Canadians  were  left  without  coverage  when  both  of  these  Ontario  com¬ 
panies  went  into  liquidation.  The  Superintendents  of  Insurance 
subsequently  set  up  a  committee  to  examine  the  feasibility  of 
creating  a  Compensation  Guarantee  Fund  for  general  insurance  com¬ 
panies.  Our  suggestion  has  been  that  the  name  be  changed  to  the 
’’Solvency  Guaranteed  Fund". 

Another  matter  of  serious  concern  is  the  recent  failure 
of- a  life  insurance  company,  Panamount  Life  of  Calgary.  This 
created  a  precedent  in  the  life  insurance  industry  in  that,  histori¬ 
cally,  the  liabilities  of  any  life  insurance  company  in  trouble  had 
always  been  assumed  by  another  insurer.  In  the  case  of  Paramount 
Life,  the  Government  of  Alberta,  had  to  step  in  and  take  control. 

In  the  U.S.,  two  life  companies  have  gone  into  liquidation  within 
the  last  year,  putting  at  risk  policies  and,  especially,  annuities 
held  by  their  clients.  CAC  recommends  that  the  terms  of  reference 

of  the  Superintendents  of  Insurance'  committee  looking  into  a 
guarantee  fund  for  general  insurers  be  extended  to  include  life 
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insurance  companies,  and  that  all  insurance  companies  be  assessed 
monies  to  establish  and  maintain  such  a  fund. 

Our  primary  concern  is  for  improvement  in  the  quality  of 
information,  service  and  advice  given  consumers  over  the  counter, 
and  the  protection  of  the  privacy  of  our  financial  dealings.  (Since 
the  issue  of  the  protection  of  privacy  was  not  mentioned  specifically 
in  the  terms  of  reference  of  the  Task  Force,  we  have  not  dealt  further 
with  this  issue  here,  although  it  has  been  a  top  priority  of  CAC 
Ontario  and  CAC  National  since  1973^  and  has  been  the  subject  of 
numerous  policy  resolutions  of  our  Association. ) 

No  single  financial  distribution  system  will  answer  all 
the  requirem.ents  of  consumers  now,  or  in  the  future.  Many  people 
will  still  want  to  go  to  individual  experts,  many  will  prefer  to 
deal  in  a  variety  of  services  with  one  person  whom  they  trust,  while 
others  v/ill  not  want  to  pay  for  professional  advice.  In  the  latter- 
case,  there  will  be  an  increasing  role  for  the  mass  marketing  of 
financial  products,  group  products,  etc.  Legislation  should  allow 
for  all  these  choices  for  consumers. 

CAC  is  intrinsically  opposed  to  the  splendid  isolation 
version  of  the  "four  pillars"  model,  a  version  which  might  be  better 
called  the  "four  pastures"  model.  Under  tliis  form  of  regulation, 
each  of  the  four  participants  is  isolated  in  a  fenced-off  pasture 
free  from  competition  from  outside  and  living  a  comfortable  (though 
not  dynamic  and  not  innovative)  life  at  the  expense  of  Ontario  consumers. 

At  the  other  extreme,  CAC  is  also  opposed  to  the  "might-is- 
right"  use  of  corporate  power  that  results  in  the  dominance  of  the 
most  oowerful  corporate  conglomerate  which  deprives  the  consumer  of 
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Given  the  record  of  Canada's  toothless  merger  and  monopoly 
laws,  this  is  a  real  concern.  We  therefore  favour  measures  to  cut 
back  severely  on  ownership  dominance  and  on  interlocking  directorates 
while  favouring  inter-form  competition  with  new  services  which  reduce 
monopoly  within  each  pasture. 

We  thank  you  for  asking  us  to  present  the  views  of  the 
Consumers'  Association  of  Canada  (Ontario)  on  the  important  subject 
of  the  regulation  of  financial  institutions  in  Ontario.  We  hope  that 
our  submission  will  be  of  assistance  to  you  in  reaching  conclusions 
which  are  in  the  best  interests  of  the  consuming  public,  i.e.  all 


C-anadians . 
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March  15,  1985 , 


To:Task  Force  on  Financial  Institutions 
101  Bloor  St.W.,  6th  Floor 
Toronto  ,  M5S  1 P8 

From:Seyraour  Friedland 

423  Avenue  Rd. 

Toronto,  M4V  2H7 

Subject;  Submission  on  issues  raised  in  the  Interim  Report  and 
'request  to  appear'  before  the  Task  Force. 

Personal  Background: 

I  am  a  professor  of  Finance  and  Economics  at  the  Faculty  of 
Administrative  Studies  and  the  Graduate  Department  of  Economics 
of  York  University,  where  I  teach  graduate  level  courses  in 
capital  markets  and  financial  institutions. 

I  am  also  contributing  editor  of  the  Financial  Times  of 
Canada,  in  which  capacity  I  write  a  weekly  column  on  financial 
and  economic  matters,  including  the  outlook  for  financial 
markets  and  problems  of  financial  institutions. 

At  various  times,  I  have  served  as  a  consultant  to  several 
financial  institutions  including  Dominion  Securities,  Canada 
Permanent,  and  Canada  Life.  For  several  years,  I  served  on  the 
board  of  directors  of  Federal  Trust  untill  it  was  sold  to  Central 
Trust.  I  was  consultant  to  Commissioner  Royce  when  the  OSC  was 
preparing  its  White  Paper  on  Mutual  Funds  and  to  the  Economic 
Council  of  Canada  when  it  was  preparing  its  study  on  competition 
among  deposit  institutions. 

Currently,  I  am  on  sabbatical  leave  from  York  and  have  been 
studying  the  feasibility  of  extending  financial  services  to  non- 
financial  retail  institutions.  As  part  of  this  study,  I  have  been 
considering  issues  related  to  electronic  banking,  the  marketing 
of  financial  services,  and  the  use  of  hedging  to  reduce  or  elimi¬ 
nate  interest  rate  risk. 

Despite  my  various  associations  with  the  financial  services 
industry,  the  views  that  follow  are  solely  my  own  and  I  am 
writing  this  ,  and  wish  to  testify,  as  an  independent  researcher. 

The  following  submission  is  purposely  selective  and  empha¬ 
sises  matters  to  which  I  would  like  the  Task  Force  to  give  more 
consideration.  I  look  forward  to  the  opportunity  of  meeting  with 
the  Task  Force  both  to  expand  on  the  topics  presented  below  and 
to  respond  orally  to  questions  I  have  not  addressed  here. 

The  submission  is  organized  as  follows:  a  description  of 
what  I  view  as  the  major  factors  causing  expansion  and  change  in 
the  financial  services  industry;  an  analysis  of  probable  benefits 


to  society;  and,  finally,  suggestions  on  the  shape  of  new 
approaches  to  regulation. 

The  Factors  Causing  Changes 

The  Task  Force  is  correct  in  its  perception  that 
technological  change  has  been  a  major  factor  creating  disarray 
among  the  traditional  four  pillars  of  Canadian  finance.  However, 
considerable  disarray  would  exist  even  in  the  absence  of 
technology . 

After  all,  problems  like  those  associated  with  Crown  Trust 
and  Pioneer  Trust,  to  say  nothing  of  the  large  loan  losses  at  the 
banks  and  pressure  on  credit  unions,  have  little  to  do  with 
t  e  chn  o  log  y  . 

The  basic  factor  underlying  many  of  the  events  which  have 
drawn  the  attention  of  regulators  and  the  public  to  the  financial 
services  industry  is  the  growth  of  financial  services , 
historically  and  anticipated. 

In  terms  of  blurring  the  distinctions  among  the  four  pil¬ 
lars,  the  fact  that  the  production  functions  of  the  pillars  are 
quite  s imi la r  has  been  next  in  importance  in  encouraging  the 
disruption  of  traditional  patterns. 

When  perceived  demand  encourages  expansion,  it  is  relatively 
easy  for  bankers  to  think  about  becoming  brokers,  and  for  brokers 
to  become  deposit  institutions.  Growing  demand  for  financial 
services  also  encourages  other  firms,  which  already  embody  ele¬ 
ments  of  the  production  function  for  financial  services,  to  move 
into  financial  services. 

Technol ogv  becomes  important  by  creating  economies  of  scale 
which  facilitate  the  desire  of  financial  institutions  to  expand 
their  range  of  activities.  New  technology  has  also  significantly 
reduced  the  costs  of  entry  to  the  financial  services  industry. 

Demand  f  or  F inane ial  Services 

The  financial  services  industry  has  done  ver v  well  in  the 
post-Wor Id  War  I I  er a .  Output  of  the  Finance , Insurant e ,  and  Real 
Estate  group,  which  is  an  industry  grouping  defined  by  Statistics 
Canada  that  approximates  the  financial  services  industry,  grew  in 
real  terms  at  4.8%  annually  in  the  period  since  1946,  ranking  it 
the  4th  fastest  growing  industry  in  the  economy.  Output  of  all 
industries  in  this  period  grew  at  only  4.4%. 

In  the  immediate  post-war  period,  1946-60,  financial  ser¬ 
vices  did  well,  with  output  growing  5.3%  annually  in  real  terms 
while  total  output  grew  at  4.6%.  However,  in  that  period,  high 
growth  was  in  mining  (9.8%),  power,  gas,  and  water  utilities 
(9.2%),  and  construction  (7.4%). 

Between  1960  and  1970,  growth  in  financial  services  output 
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was  relativ.ely  weak,  4.6%  annually,  while  total  output  rose  5.3%. 
High  growth  was  in  utlities  (7.5%),  transportation  (6.6%),  perso¬ 
nal  services  (6.3%),  mining  (6.2%),  manufacturing  (6.1%),  and 
trade  (5.1%),  leaving  financial  services  ranked  7th  among  Cana¬ 
dian  industries. 

However,  its  strength  relative  to  other  Canadian  industries 
has  increased  in  recent  years.  In  the  1970-84  period,  real  output 
of  financial  services  grew  4.6%  annually,  while  overall  output 
rose  only  3.5%.  Even  though  the  4.6%  growth  rate  was  the  same  as 
the  growth  rate  between  1960  and  1970,  financial  services  were 
the  3rd  fastest  growing  industry,  measured  by  output,  in  the  most 
current  period,  surpassed  only  by  the  utilities  group  (5.8%) 
and,  barely,  by  transportation,  storage,  and  communications  (also 
4.6%)  . 


Investors  apparently  are  sensitive  to  the  types  of  changes 
shown  above.  Though  the  appreciation  of  financial  services  stocks 
trailed  the  growth  of  the  TSE  Composite  300  during  the  1946-70 
period,  this  changed  in  the  last  14  years.  Despite  all  of  the 
problems  that  have  afflicted  major  members  of  the  financial 
services  group,  such  as  bad  loans  domestically  and  international¬ 
ly,  adverse  interest  rate  spreads,  and  rising  costs,  the  finan¬ 
cial  services  stocks  listed  on  the  TSE  rose  7%  annually  since 
1970,  compared  to  6.9%  for  the  entire  market. 

Most  informed  observers  point  that  existing  trust  companies 
are  available  for  purchase  at  a  substantial  premium.  Of  course, 
that  reflects  both  supply  and  demand. 

The  future  of  financial  services  appears  to  many  as  being 
even  brighter  than  the  recent  past,  notwithstanding  probable 
shifts  in  the  mix  of  financial  services  demanded. 

Demographic  changes  are,  perhaps,  the  most  important  plus 
for  financial  services  over  the  next  few  decades.  As  the  baby 
boom  generation  gets  older,  the  average  age  of  Canadians  also 
rises  because  the  fertility  rate  (the  number  of  babies  born 
divided  by  the  number  of  females  of  child-bearing  age)  has  dec¬ 
lined  since  the  early  1960s.  For  the  past  15  years,  the  fertility 
rate  has  been  below  the  rate  necessary  to  maintain  a  stable 
population.  Hence,  as  the  baby-boomers  turn  grey,  the  average  age 
of  the  population  also  increases. 

Canada’s  aging  population  raises  many  interesting  and 
difficult  questions  for  government  programs  and  business  policy 
alike.  Health  care,  public  pensions,  and  education  are  examples 
of  government  issues  that  are  being  affected  by  the  change  in 
demographics.  Catering  to  the  private  sector  needs  of  an  aging 
population  has  attracted  private  groups  to  area  such  as  nursing 
and  retirement  home  development  as  well  as  generating  both 
opportunities  and  threats  to  the  financial  services  industry. 

Household  expenditure  studies  in  Canada  and  elsewhere  show 
that,  as  households  grow  older,  consumption  expenditures,  in 
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relation  to  income,  decline  and  savings  rise  in  the  middle  years. 
After  retirement,  on  a  smaller  income,  consumption  expenditures 
rise  again  but  investment  income  also  increases  as  a  percentage 
of  to  tal  income . 

Even  before  Marc  Lalonde  proposed  expanding  the  tax 
deductible  amounts  allowed  for  retirement  savings  in  his  last 
budget,  most  financial  institutions  were  anticipating  substantial 
growth  in  aggregate  retirement  savings  simply  because  the 
population  is  getting  older.  Something  like  the  Lalonde  proposal 
eventually  will  be  enacted  because  it  is  in  the  public  and 
government  interest  to  increase  the  importance  of  private 
pensions  relative  to  government  plans. 

As  a  result  of  these  two  moves,  the  flow  of  household  funds 
into  various  savings  and  investment  vehicles  can  be  expected  to 
swell  throughout  the  remainder  of  this  century  and  into  the 
beginning  of  the  21st  century,  when  the  youngest  of  the  baby- 
boomers  will  be  nearly  40  years  of  age. 

Speculating  beyond  the  beginning  of  the  next  century  is  fun 
but  likely  to  be  unproductive.  Though  the  drop  in  the  fertility 
rate  is  actually  a  long-term  phenomenon,  going  back  to  the 
beginning  of  the  current  century,  the  decline  has  not  been 
smooth . 

The  drop  was  accelerated  in  the  late  1920s  and  1930s,  gene¬ 
rating,  for  example,  a  shortage  of  new  labor  entrants  in  the 
1950s.  The  baby  boom  sharply  reversed  the  declining  fertility 
rate  with  consequences  that  will  affect  most  of  us  throughout  our 
lives.  The  volatile  fertility  rate  can  make  fools  of  any  who  are 
bold  enough  to  make  predictions  based  on  demographics  beyond  the 
population  that  exists  today. 

Within  the  'safe’  predicting  area,  it  not  only  can  be  argued 
that  there  will  be  secular  growth  in  savings  and  investment 
funds,  there  will  also  be  adverse  shifts  in  demand  for  some  loan 
instruments,  particularly  the  traditional  mortgage. 

Buying  and  selling  of  existing  houysing  units  will  continue, 
with  households  "buying  up"  and  older  households  either  dying  or 
moving  into  various  kinds  of  retirement  housing.  Though  there 
will  be  various  shortages  or  surpluses  in  the  supply  of  particu¬ 
lar  types  of  housing,  which  are  usually  met  by  changes  in  rela¬ 
tive  prices,  the  growth  rate  in  demand  for  net  additions  to  the 
total  housing  stock  is  already  declining. 

By  the  end  of  the  century,  there  will  be  an  overall  surplus 
in  the  housing  stock,  ignoring  cyclical  factors.  This  will  result 
in  a  decline  of  the  price  of  housing  relative  to  other  goods  and 
services . 

Though  perhaps  shocking  to  those  of  us  who  have  only  expe¬ 
rienced  rising  housing  prices,  it  must  be  remembered  that  secular 
movements  in  housing  prices  reflect  basic  changes  in  population. 
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Rapid  population  growth  in  Canada  during ‘the  1950s  and  1960s 
spurred  rapid  increases  in  housing  prices,  even  after  inflation 
is  removed.  A  gradual  decline  in  population  growth,  maybe  even  a 
shrinkage  by  the  end  of  the  century,  should  bring  the  real  price 
of  housing  down. 

As  with  all  forecasts,  the  forecasted  decline  in  real 
housing  prices  could  prove  wrong.  Though  an  unexpected  upswing  in 
fertility  rate  will  not  affect  the  prediction  for  the  end  of  this 
century,  an  unexpected  and  large  increase  in  immigration  would. 

So  too  might  a  sharp  and  protracted  decline  in  real  interest 
rates.  This  could  increase  household  preference  for  housing  over 
other  forms  of  income  disposition  by  making  mortgages  cheap. 
However,  a  sharp  drop  in  real  interest  rates  would  increase 
household  demand  for  all  kinds  of  current  consumption,  not  just 
housing,  over  future  consumption.  Low  real  interest  rates  does 
not  change  the  fact  that  housing  must  compete  with  household 
furnishings,  automobiles,  and  vacations  as  spending  that  will  be 
encouraged  by  low  real  rates. 

Most  mortgage  lenders  are  now  well  aware  of  the  demographic 
argument.  This  is  one  reason  why  trust  companies  are  seeking  a 
loosening  of  regulatory  restraints  on  the  types  of  lending 
permitted  to  them. 

On  the  whole,  however,  the  demographic  changes  will  spur 
demand  for  the  products  of  the  financial  services  industry. 
Growth  opportunities  will  encourage  the  expansion  and 
diversification  of  existing  financial  institutions.  It  will  also 
encourage  entry  to  all  types  of  other  organizations,  perhaps 
particularly  to  those  who  may  otherwise  be  hurt  by  an  aging 
population . 

Technology  '  s  Role  i n  the  Financial  Services  Industry 

As  the  Task  Force  correctly  notes,  technological  change  has 
added  momentum  to  a  long-term  tendency  to  cross  the  traditional 
boundaries  that  separate  banking,  trust  operations,  insurance, 
and  stock  brokerage. 

The  long-term  tendency,  pre-dating  the  technological  impact, 
reflected  the  fact  that  the  ostensibly  separate  pillars  in  fact 
perform  many  similar  functions  in  delivering  their  products. 
All  must  deliver  products,  including  marketing.  All  must  maintain 
complicated  records  of  assets  and  claims  on  assets.  All  must 
conduct  investment  operations. 

Hence,  it  has  always  been  tempting  to  capitalize  on  an 
existing  activity  which,  when  combined  with  a  relatively  small 
investment  in  a  new  activity,  would  permit  the  institution  to  add 
to  the  financial  service  products  delivered.  Thus,  the  trust 
function  moved  into  deposit  banking  and  mortgage  lending. 

The  similarity  of  many  functions  among  the  pillars  promised 
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substantial  economies  if  similar  activities  were  merged  across 
pillar  boundaries.  This  promise  generated  organzations  such  as 
Investors  Group  and  its  parent,  Power  Corp. 

Technology,  primarily  embodied  in  computerization  and  im¬ 
proved  telecommunications,  has  expanded  the  promise  of  profits 
from  a  broader  range  of  products  and  cost  economies.  This  expan¬ 
ded  promise  not  only  tempts  more  financial  institutions  to  move 
across  traditional  boundaries,  it  also  has  widened  the  number  of 
organizations  to  which  financial  services  operations  appear  both 
profitable  and  feasible. 

Now,  in  addition  to  mergers  across  the  traditional  pillars 
by  existing  financial  ins tititutions ,  retailers  and  other  distri¬ 
butors  of  goods  are  potential  financial  services  industry  en¬ 
trant  s  . 

Manufacturers,  particularly  those  with  captive  credit  card 
operations,  are  exploring  the  possibility  of  diversifying  into 
financial  services.  And  the  new  technology  has  quickened  the 
interest  of  investors,,  who  hope  for  large  gains  by  adding  finan¬ 
cial  services  to  existing  conglomerates. 

Canada  provides  few  examples  so  far.  Trilon  is  one  instance 
of  a  financial  services  conglomerate  generated  from  an  industrial 
and  real  estate  conglomerate.  Power  Corp.  is  another.  Imasco  has 
said  that  it  is  interested  in  acquiring  a  financial  services 
operation . 

In  the  United  States,  the  traditional  example  is  Sears  but 
there  are  many  edging  up  to  the  opportunity,  such  as  the  Publix 
Market  chain.  In  the  United  Kingdom,  Debenhams,  the  retail  chain, 
has  mixed  its  captive  retail  credit  card  operation  with  a  real 
estate  agency  and  home  financing.  Marks  and  Spencer,  which  recen¬ 
tly  introduced  a  captive  credit  card,  is  said  to  be  considering 
other  financial  services. 

Informat  ion  Processing  At  the  core  of  a  financial  institution 
is  an  information  processing  system.  This  maintains  individual 
accounts  on  the  institution's  claimants  or  liabilities,  such  as 
depositors,  insurance  policy  holders,  mutual  funds  investors, 
brokerage  accounts,  and  trust  beneficiaries'  accounts. 

It  also  maintains  information  on  the  institution's  assets 
such  as  individual  loans  and  investments. 

Forty  years  ago,  the  physical  embodiment  of  the  information 
processing  system  was  lots  of  people  with  lots  of  pens,  aided  by 
calculators  and  bookkeeping  machines,  engulfed  in  great  quanti¬ 
ties  of  paper. 

Today,  of  course,  the  physical  embodiment  of  the  information 
processing  system  is  a  computer  and  its  memory  banks,  both  of 
which  are  continually  shrinking  in  terms  of  physical  size  and 
cost  . 
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But  the  same  information  processing  system  is  to  be  found  in 
many  non-f inane ial  institutions.  For  firms  which  maintain  some 
sort  of  credit  arrangement  for  customer s--such  as  a  captive 
credit  card  operation  or,  as  with  automobile  manufacturers, 
financing  arangements  both  for  dealers  and  customers,  even  the 
software  that  runs  the  computer  is  similar  to  that  of  a  financial 
institution . 

With  physical  change  in  the  past  four  decades  has  come  an 
economic  change.  Though  some  economies  of  scale  were  attainable 
with  a  largely  clerical  information  processing  system, 
specialization  being  an  example,  an  increase  in  information  to  be 
processed  implied  a  near-proportional  increase  in  clerks.  With 
luck,  an  expanding  firm  at  best  might  avoid  diseconomies  of  scale 
in  processing  information.  For  most,  expansion  meant  the  creation 
of  an  expensive  and  cumbersome  bureaucracy  simply  to  handle 
information . 

With  computerization,  the  potential  economies  of  scale  are 
awesome.  The  cost  per  transaction  falls  as  volume  rises  mainly 
because  most  of  the  information  processing  costs  are  fixed.  And 
moving  to  a  computer  with  increased  capacity  almost  always  means 
lower  cost  per  transaction  than  with  a  smaller  machine  at  the 
same  volume--once  a  critical  minimum  volume  has  been  aLLciined. 

If  computer  prices  were  not  so  law — and  probably  moving 
lower--,  a  good  case  could  be  made  for  treating  information 
processing  systems  as  a  public  utility. 

The  low  prices,  however,  encourage  everyone  to  use  the  new 
technology.  And  once  it  is  in  place,  they  are  encouraged  to 
increase  volume.  As  they  cast  about  for  the  volume,  financial 
services  are  an  obvious  target. 

A  broker  who  pays  interest  on  customer  cash  accounts  moves 
to  turn  what  was  once  simply  a  convenience  to  customers  and  a 
source  of  funds  to  the  broker  into  a  new  financial  product--a 
checkable  deposit  that  pays  interest. 

Why  should  an  insurance  company  ,  which  already  handles 
thousands  of  policy  accounts  and  is  involved  in  investing  and 
some  lending,  blanch  at  the  thought  of  becoming  a  deposit 
institution? 

A  mutual  funds  manager  may  well  be  tempted  to  add  luster  to 
a  money  market  fund  by  making  it  checkable. 

A  retailer  who  offers  a  credit  card,  with  a  computerized 
system  for  keeping  accounts,  can  add  to  business  and  reduce  costs 
if  the  credit  card  customers  can  be  induced  to  make  deposits  with 
the  retailer . 

Firms  that  use  computers  to  keep  track  of  inventory,  sup¬ 
pliers,  and  customers  have  systems  that,  with  some  software 


7 


modifications,  can  also  keep  track  of  financial  services  custo¬ 
mers  and  financial  assets.  Their  problems  in  entering  financial 
services  have  to  do  with  developing  products  and  effective  dis¬ 
tribution  outlets. 

Distribution  Systems .  Economies  of  scale  in  distribution 
systems  are  analogous  to  information  processing  as  a  reason  for 
the  break-down  in  the  division  among  the  pillars.  The  potential 
synergies  between  selling  insurance  and  selling  trust  company 
products  were  among  the  major  justifications  offered  for  the 
creation  of  organizations  such  as  Trilon  and  Investors  Group. 

Once  a  deposit  branch  system  exists,  it  can  be  used  to 
distribute  a  range  of  financial  services  at  relatively  low 
marginal  costs.  So  we  have  Green  Line  at  the  TD  and  the  sale  of 
traveller’s  checks  at  most  deposit  institutions. 

With  today’s  emphasis  on  life  insurance  as  an  investment, 
the  modern  life  insurance  salesman  is  not  all  that  much  different 
from  a  purveyor  of  mutual  funds  or  term  deposits. 

Had  Visa  and  Mastercharge  not  chosen  to  franchise  their 
credit  card  operations  through  the  banks,  they  undoubtedly  would 
be  considering  interest-earning  credit  balances  for  their 
cardholders.  Even  so.  Visa  offers  traveller’s  checks  though  this 
competes  vi/ith  the  travexj.ers  ciiecks  issued  by  some  oi  tnexi 
franchisees . 

Retailers  already  are  a  conduit  for  providing  financial 
services  in  the  form  of  credit  cards.  For  transactions  above  a 
floor  limit,  the  retailer  must  phone  for  approval  by  the  bank. 
Could  a  similar  phone  call  not  approve  a  withdrawal  from  a 
checking  account?  And  could  a  slip  similar  to  the  credit  card 
slip  be  used  to  record  deposits  made  at  retail  institutions. 

The  temptation  to  use  retail  institutions  to  market  deposit 
services  will  increase  as  we  move  toward  debit  cards.  These  will 
require  either  a  manual  telephone  call  or,  as  volume  builds,  a 
device  to  read  a  card  and  transaction  entry,  and  transfer  it  by 
phone  to  a  bank,  which  can  then  transfer  the  funds  from  the 
customer’s  account  to  the  retailer’s. 

However,  a  retailer  who  already  has  a  captive  credit  card 
system,  with  the  appropriate  information  processing  system,  will 
be  sorely  tempted  to  establish  a  deposit  institution  of  his/her 
own.  The  same  counters  used  to  move  goods  could  also  move  not 
only  deposits,  but  loans.  Productivity  at  the  cash  line  would  be 
enhanced  enormously. 

The  automated  teller  machine,  used  hitherto  as  a  labor  cost 
saver  by  deposit  institutions,  is  really  a  relatively  cheap 
distribution  system.  It  can  be  used  not  only  by  traditional 
deposit  institutions,  but  by  other  financial  institutions  if 
permitted  to  enter  the  field,  and  by  retailers  (including  gas 
stations),  wholesalers,  and  manufacturers  who  wish  to  enter  the 
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financial  services  field.  All  they  need  is  a  license. 

ATMs  have  already  brought  new  competitors  into  the  field. 
Service  organizations,  such  as  Access  Banking,  have  set-up  net¬ 
works  and  ATM  locations  in  retailing  areas.  They  hope  to  attract 
deposit  institutions  that  are  either  too  small  to  set  up  their 
own  networks,  or  are  unable  to  justify  opening  a  full-service 
branch  in  a  good  retailing  location.  These  deposit  institutions 
will  pay  a  fee  to  Access  Banking,  or  to  similar  organizations, 
for  each  transaction  made  by  their  depositors. 

While  Access  Banking  is  not  a  financial  institution,  it 
clearly  is  performing  some  of  the  tasks  of  a  financial  institu¬ 
tion  as  a  distributor  and  information  processor.  Facilities  such 
as  these  not  only  allow  small  deposit  institutions  to  expand 
their  branch  system  at  less  than  traditional  costs,  the  facili¬ 
ties  ease  entry  for  new  financial  services  firms.  For  an  entrant, 
operations  like  Access  Banking  may  sharply  reduce  the  heavy 
front-end  costs  of  establishing  a  branch  system 

Entry  costs  are  also  sharply  reduced  by  manufacturers  and 
and  distributors  of  automated  teller  machines  and  computer  swit¬ 
ches.  These  organizations  attempt  to  spur  sales  by  making  their 
products  available  on  a  volume-related  basis,  where  the  financial 
institution  pays  a  fee  for  each  transaction  going  through  the 
system,  rather  than  a  lump  sum  which  can  easily  amount  to  several 
millions  of  dollars. 

Some  equipment  manufacturers  and  distributors  are  willing  to 
go  beyond  merely  supplying  the  equipment.  They  are  prepared  to 
operate  the  entire  ATM-oriented  distribution  system  compensated 
by  transaction  fees. 

Software  savings  alone  can  be  enormous.  Hogan  Systems  of 
Dallas  claims  to  be  the  only  source  of  software  for  an  integrated 
banking  system.  The  price  of  this  package  is  about  $2  million.  In 
addition,  a  firm  buying  the  system  will  also  have  to  invest  the 
equivalent  of  perhaps  as  much  as  20  man  years  of  training  to 
familiarize  personnel  and  customize  the  software. 

While’  that  may  seem  exorbitant,  the  alternatives  can  be 
considerably  more  expensive.  Canada's  chartered  banks  spend  mil¬ 
lions  each  year  on  systems  development,  where  specific  products 
are  very  slow  to  emerge.  Critics  claim  that  the  banks  are  often 
re-inventing  the  wheel.  Some  of  the  banks  agree  since  parts  of 
the  Hogan  System  have  been  sold  to  some  of  the  large  chartered 
banks . 

The  intercession  of  service  bureaus,  either  developed  by 
equipment  suppliers  or  by  independent  firms,  broadens  the  appeal 
of  financial  services.  An  entrant  need  not  have  an  information 
processing  system  that  can  be  expanded  to  accomodate  financial 
services.  Nor  need  an  entrant  have  a  distribution  system  which 
can  easily  be  modified  to  handle  financial  services.  Effectively, 
these  very  complex  and  expensive  systems  can  be  rented. 
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The  Benefits  o f  Easy  Entry  Into  Financial  Services 


A  large  number  of  new  entrants  into  financial  services,  as 
well  as  the  movement  from  one  pillar  to  another,  appears  to  be  a 
nightmare  for  regulators  and  financial  institutions  that  are 
satisfied  with  the  status  quo.  To  overcome  this  tendency  to 
inertia,  it  is  necessary  to  strongly  emphasise  the  nature  of  the 
social  benefits  that  will  come  from  a  change  in  regulations. 

But  first,  some  acerbic  comments  on  those  who  oppose  change. 

It  is  easy  to  understand  why  existing  institutions  would 
like  to  see  the  number  of  competitors  curtailed.  Even  institu¬ 
tions  that  aspire  to  break-out  of  the  tight  mold  formed  by  exis¬ 
ting  regulations  have  been  known  to  speak  out  of  both  sides  of 
their  mouths--opposing  changes  that  enable  institutions  from 
other  pillars  to  invade  their  turf,  while  favoring  changes  that 
free  them  to  spread  their  own  wings. 

A  good  example  is  that  of  the  investment  banking  executives. 
They  were  death  on  allowing  banks  to  offer  discount  brokerage 
services,  calling  for  a  level  playing  field.  At  the  same  time, 
many  of  them  strongly  supported  easing  of  the  restrictions  on  who 
can  own  investment  banking  firms,  and  how  much  can  be  owned  by 
outsiders . 

Bankers  provide  another  example.  They  are  appalled  at  the 
thought  of  other  institutions  offering  banking  services.  And  they 
feel  terribly  mistreated  because  they  are  not  allowed  to  offer 
services  such  as  trust  management  and  insurance. 

Over  two  centuries  ago,  Adam  Smith  really  said  it  all  about 
the  machinations  of  people  in  business  when  it  comes  to  competi¬ 
tion. 


Regulators  opposed  to  the  pressures  for  change  are  harder  to 
understand.  The  purpose  of  regulation  is  not  to  make  an  easy  life 
for  the  regulator  but  to  serve  society's  best  interests.  In  a 
dynamic  situation,  this  may  mean  adopting  totally  new  ways  of 
regulating.  It  may  also  mean  regulation  should  be  abandoned. 

It  certainly  requires  regulators  to  think  through  a 
situation  carefully  and  not  simply  to  react  petulantly. 

Petulance  is  what  I  heard  at  a  meeting  of  financial  institu¬ 
tions  and  government  people  a  year  ago.  Some  regulators  at  both 
provincial  and  federal  levels  pointed  out  that  a  number  of  finan¬ 
cial  institutions  under  their  jurisdiction  were  in  trouble. 
Therefore,  they  opposed  change.  Put  another  way,  they  wanted  to 
maintain  a  regulatory  status  quo  in  which  they  had  already 
demonstrated  a  degree  of  incompetence. 

A  federal  minister  of  state  and  the  provincial  minister  of 
Consumer  and  Commercial  Relations  both  heatedly  said  that  they 
would  not  'deregulate'  just  because  a  bunch  of  guys  wanted  to 


make  big  profits.  They  missed  the  point  completely. 


Easy  Entry  *  s  Advantages  The  probable  growth  in  demand  for 
financial  services  over  the  next  20  years  will  generate  very  high 
potential  profits.  In  our  system,  such  profits  should  encourage 
existing  firms  to  expand  and  new  firms  to  enter.  That  combination 
of  expansion  and  entry  effectively  eliminates  excessively  high 
and  exploitative  profit  levels. 

If  entry  and  expansion  are  not  allowed,  the  large  profits 
generated  by  the  wind-fall  increase  in  demand  will  become 
permanent  and  exploitative.  They  will  become  monopoly  rents. 

In  some  industries,  there  exist  natural  bars  to  entry.  If  it 
is  necessary  to  have  a  $1  billion  plant  to  produce  efficiently, 
many  potential  entrants  will  never  make  the  cut  and  excessive 
profits  will  become  monopoly  rents.  In  this  example,  however,  the 
monopoly  rents  are  from  a  natural  monopoly. 

We  sometimes  bring  natural  monopolies  under  regulation  if  it 
is  felt  that  their  products  have  a  substantial  social  importance. 
This  is  why  we  regulate  or  have  government  ownership  of  electric 
companies,  telephone  companies,  etc. 

Often,  as  in  the  case  of  railroads,  technological  changes 
eliminate  the  natural  monopoly  aspect  of  the  industry  by  offering 
an  alternative  approach  to  the  service.  Regulation  does  not 
necessarily  cease  when  the  change  occurs,  because  regulation 
often  becomes  a  political  and  industrial  addiction.  This  addic¬ 
tion  is  not  only  totally  devoid  of  economic  content;  it  usually 
works  in  the  direction  of  inefficiency  in  the  allocation  of 
resources  and  substantial  costs  to  government  and  society. 

Financial  services  do  not  constitute  a  natural  monopoly.  The 
capital  requirements  involved  are  smaller  in  real  terms  than  ever 
before  thanks  to  the  technological  changes  described  earlier.  The 
skills  and  judgement  involved  in  making  the  kinds  of  decisions 
made  by  financial  institutions  will  be  discussed  in  the  next 
section . 

For  now,  I  assert  that  these  abilities  are  usually  far  less 
than  claimed.  Except  for  a  small  number  of  gifted  executives, 
most  people  who  run  financial  institutions  have  no  special  abili¬ 
ties.  Indeed,  many  managers  of  non-f inane ial  institutions  could 
probably  run  a  financial  institution  without  substantial  transi¬ 
tion  costs.  Consider  that  a  former  oil  manager  in  the  United 
States  appears  to  be  straightening  out  Continental  Bank  of 
Illinois,  which  got  into  a  mess  concocted  by  experienced  bankers. 

With  no  natural  monopoly  aspects,  financial  services  are 
nonetheless  regulated  for  generally  very  good  and  familar  rea¬ 
sons,  having  to  do  with  protecting  the  financial  system  and  the 
public.  However,  effective  regulation  need  not  limit  entry.  An 
effective  social  case  for  protecting  the  pillars  from  each  other 
or  from  outsiders  has  yet  to  be  made.  Level  playing  fields  may  be 
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nice  for  the  players  but  are  of  little  significance  to  those  who 
watch  the  sport . 

The  social  costs  of  1 imi t ing  entry  promise  to  be  very  high  in  the 
case  of  financial  services.  Consider  the  following  analysis: 

An  increase  in  the  demand  for  financial  services  will  affect 
any  or  all  of  three  variables.  These  are 
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The  difference  between  the  asset  yield  and  the  yield  on 
claims  is  sometimes  referred  to  as  the  spread.  The  spread  times 
the  dollar  volume  is  the  income  available  to  cover  operating 
costs  and  profits. 

If  demand  for  financial  services  rises  and  new  entrants  are 
oarred,  the  spread  may  rise  and/or  the  dollar  volume  may  rise. 
When  both  or  either  of  these  occur,  income  available  also  rises. 

If  demand  rises  and  new  entrants  are  allowed,  the  dollar 
volume  for  the  industry  will  still  increase  but,  after  the  en¬ 
trants  have  captured  market  share  by  increasing  claimants'  yields 
(such  as  deposit  rates)  and  decreasing  asset  yields  (such  as 
loan  rates),  the  increase  in  the  spread  will  be  far  smaller  than 
without  entry.  As  a  result,  the  dollar  volume  will  also  be  larger 
than  it  would  have  been  in  the  absence  of  new  entrants.  I_n  the 
case  0 f  financial  services ,  the  spread  will  probably  b e  lower 
after  new  entrants  than  it  was  before. 


The  reason  that  the  spread  will  probably  be  lower  with 
entrants  to  financial  services  is  technology.  The  technological 
changes,  as  argued  earlier,  reduce  transaction  costs  .  So,  if  the 
new  technology  is  rapidly  adopted,  operating  costs  fall.  The 
reduction  in  operating  costs  gives  the  entrants  room  to  reduce 
spread,  which  enables  them  to  capture  market  share,  while  still 
earning  a  reasonable  level  of  profits. 

Of  course,  the  old  financial  services  firms  will  have  to 
meet  the  lower  spreads.  They  too  will  be  forced  to  adopt  the  new 
technology  in  order  to  maintain  reasonable  profits  while  the 
spread  declines. 

Note  the  social  benefits : 

Savers  and  investors  in  financial  institutions  receive 
better  returns ; 
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Borrowers  pay  lower  rates; 

And,  because  of  the  higher  rates  on  savings  and  investment, 
and  the  lower  rates  on  borrowing,  the  volume  of  savings, 
investment,  and  borrowing  all  increase. 

These  conditions  not  only  improve  the  lot  of  existing  custo¬ 
mers  of  the  industry,  it  should  also  improve  the  lot  of  those  who 
are  alleged  to  have  had  difficulty  gaining  access  to  specific 
financial  services.  These  include  small  businesses  and  the  econo¬ 
mically  disadvantaged. 

Except  for  confirmed  under-consumptionist s ,  most  economists 
agree  that  high  levels  of  savings,  lending,  and  investment  are 
functionally  associated  with  economic  growth.  So,  even  those  who 
are  not  customers  of  the  industry  will  benefit  from  new  entrants. 

Note  that  even  if  existing  financial  institutions  adopted 
the  ne-w  technology  without  entrants  as  they  would  under  the 
increased  competitive  pressures  of  new  entrants,  there  is  no 
assurance  that  the  spreads  would  fall.  Without  competitive  pres¬ 
sure,  existing  firms  would  be  tempted  to  keep  spreads  high  and 
take  the  added  revenues  as  added  profits. 


Note  also  that  the  analysis  applies  as  much  to  allowing  the 
invasion  of  one  pillar  by  firms  from  another  pillar  as  it  does  to 
allowing  entry  to  non-f inancial  firms.  Thus,  the  so-called 
’’financial  supermarket"  is  justified,  not  as  a  means  of  raising 
profits  for  financial  service  firms,  but  as  a  means  of  converting 
these  private  profits  into  social  gains. 

This  analysis  is  sensitive  to  the  cost  assumptions.  If  the 
financial  services  were  subject  to  conditions  of  increasing  costs 
to  scale,  i.e.  transactions  costs  rise  as  number  of  transactions 
increases,  the  argument  can  fall  apart.  With  increasing  costs, 
the  impact  of  entrants  would  be  to  raise  operating  costs.  Without 
demand  growth  or  with  small  growth  in  demand,  higher  operating 
costs  would  result  in  larger,  not  smaller,  spreads. 

Under  any  other  cost  conditions,  including: 

the  declining  cost  case  assumed  in  the  analysis; 

the  case  of  constant  costs,  where  transaction  costs  do  not  change 
as  volume  changes; 

or  if  demand  growth  is  strong  enough  to  offset  the  increasing 
cost  case  above , 

new  entrants  will  generate  smaller  spreads,  larger  volumes,  and 
social  benefits. 

The  data  show  that  costs  are  declining  and  demand  will  grow. 
Hence  ,  ^  break-down  o f  pillar  entry  restrictions  is  desirable . 
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Innovation  The  analysis  above  is  an  example  of  comparative 
statics.  It  has  the  advantage  of  being  quite  precise.  It  has  the 
drawback  of  ignoring  dynamic  changes,  specifically  ignoring  the 
potential  of  innovation. 

While  many  entrants  will  try  to  buy  market  share  through 
attractive  pricing  or  better  service,  some  may  be  ingenious 
enough  to  think  of  new  products,  new  ways  to  deliver  products,  or 
less  expensive  ways  of  handling  transactions. 

Many  industries  provide  examples  of  innovation.  In  the  past 
few  decades,  industries,  such  as  the  computer  industry  and  its 
spin-offs,  and  the  bio-genetic  firms,  have  begun  on  the  basis  of 
innovation  . 

Innovation  is  not  only  that  dramatic.  What  McDonald’s  did  to 
the  hamburger  may  or  may  not  be  a  wonderful  thing,  but  the 
merchandising,  standardization,  etc.  amounts  to  an  innovation. 

The  use  of  computers  and  ATMs  are  existing  technology  that 
become  innovations  as  they  are  implemented.  Home  banking  is  a 
potential  innovation  that  may  or  may  not  pay-off. 

The  competitive  pressures  generated  by  entry  will  hasten  the 
spread  of  available  innovations  and,  in  all  likelihood,  spawn 
innovations  in  financial  services  tnat  are  presently  untninKable. 
The  financial  services  industry  in  Canada  is  anything  but  a 
mature  industry  so  the  introduction  of  innovations  are  quite 
likely  if  new  firms  are  allowed  in. 
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Regulatory  Considerations 


Easing  the  regulatory  barriers  to  entry  for  financial 
services  is  likely  to  be  viewed  as  a  preamble  to  financial  catas¬ 
trophe.  At  least,  that  is  the  impression  one  receives  in  reading 
much  of  the  commentary  about  U.S.  deregulation. 

However,  these  proposals  are  less  about  deregulation  than 
about  changes  in  regulation.  They  should  allow  us  to  receive  the 
social  benefits  described  earlier  with  very  small,  if  any,  social 
costs  . 

Nonetheless,  critics  will  point  to  cases  in  the  United 
States  and  Canada  as  arguments  for  even  more  restrictive  regula¬ 
tions  than  exist  currently.  But  most  of  these  cases  have  little 
to  do  with  ease  of  entry  and  much  to  do  with  inappropriate  regu¬ 
lations  . 

Continental  Bank  of  Illinois  was  mentioned  earlier.  Its 
virtual  failure  was  sparked  by  bad  loans.  The  bank  had  engaged  in 
lending  syndicates  arranged  by  Penn  Square  Bank  of  Oklahoma, 
some  of  whose  officers  can  charitably  be  described  as  bizarre. 
Continental's  officers  have  been  faulted  for  inadequately 
following  appropriate  lending  procedures. 

However,  Continental  was  not  the  only  bank  to  get  in  trouble 
with  Penn  Square.  Other  major  U.S.  banks,  including  Chase 
Mannhattan,  were  involved.  Yet,  they  did  not  require  extraordina¬ 
ry  measures  by  U.S.  banking  authorities. 

The  difference  between  Continental  and  the  others  is  that 
Continental's  large  depositors  withdrew,  and  perhaps  continue  to 
withdraw,  funds  on  deposit.  These  depositors  effectively  created 
a  run  on  Continental. 

In  the  United  States,  banks  have  been  highly  restricted  in 
their  ability  to  open  banking  offices.  In  order  to  finance  strong 
loan  demand,  they  are  forced  to  lure  large  depositors  such  as 
major  corporations,  domestic  and  international,  as  well  as 
governments.  The  banks  buy  these  deposits  by  paying  favorable 
interest  rates. 

This  is  really  nervous  money.  When  one  large  depositor  pulls 
funds  out,  others  follow  suit  and  so  the  run  began. 

The  runs  caused  by  large  depositors  have  been  a  major  factor 
in  the  high  failure  rate  in  U.S. banks  last  year.  Many  banks, 
particularly  regional  banks,  had  loans  that  went  sour.  Many  of 
these  were  also  to  the  oil  industry.  Some  banks  compounded  the 
problem  by  having  been  involved  with  the  bad  debts  in  Latin 
America.  Others  were  burnt  by  real  estate  loans. 

But  banks  rarely  close  because  of  bad  loans.  Their  earnings 
get  hurt  but  as  long  as  they  have  adequate  cash,  they  can  limp 
along  and,  perhaps,  eventually  get  back  on  the  road  to  health. 
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Banks  close  when  depositors  run. 

It  was  not  deregulation  that  was  the  downfall  of  Continen¬ 
tal.  Instead,  regulation  was  the  cause;  regulations  which  limited 
the  location  of  bank  offices  and  forced  them  to  hire  nervous 
money  instead  of  being  able  to  raise  funds  from  more  traditional 
and  more  stable  sources. 

In  Canada,  much  is  made  of  the  Crown  Trust  affair.  Certain¬ 
ly,  the  Task  Force's  recommendation  on  revising  the  conflict  of 
interest  provisions  of  the  Loan  and  Trust  Corportions  Act  makes 
sense  in  light  of  what  has  been  alleged  to  have  happened  with 
Crown,  Greymac,  and  Seaway. 

There  may  well  have  been  a  number  of  violations  of  civil  and 
criminal  law  in  the  affair.  If  the  case(s)  ever  come  to  court,  we 
may  find  out  what  violations  occurred. 

But  in  terms  of  the  dealings,  the  grim  fact  is  that  the 
Province  simply  decided  to  close  up  these  trust  companies.  The 
Cadillac-Fairview  deal  would  have  worked  if  the  rent  control  laws 
were  not  revised,  subsequent  to  the  transaction.  Most  industry 
observers  I  know  agree  that  the  increased  rents  would  have  car¬ 
ried  the  mortgages.  Similar  deals  done  by  Rosenberg.  Plaver. 
et.al.  worked.  And  they  were  not  the  only  ones  engaged  in  flip¬ 
ping  proper  ties . 

The  unfortunate  Crown  Trust  affair  has  been  the  basis  for 
proposing  that  capital  requirements  be  raised  to  $10  million. 
Since  such  a  move  restricts  entry  and  is  therefore  undesirable, 
the  question  is:  Will  it  eliminate  future  Crown  Trusts? 

The  answer  is  probably  not.  Raising  the  initiation  fee  just 
means  that  new  club  members  will  have  to  be  richer,  not  more 
competent,  less  greedy,  or  more  honest. 

Indeed,  the  proposed  change  in  legislation  may  actually  be 
counter-productive  if  the  purpose  is  to  attract  more  able  and 
scrupulous  trust  company  owners.  Raising  entry  restrictions 
increases  the  expected  profitability  of  a  trust  company.  A 
heightened  profit  expectation  may  succeed  only  in  attracting  even 
greedier  owners  than  were  attracted  when  entry  was  easier  and 
expected  profits  smaller.  Wealth  has  little  to  do  with  lack  of 
scruples.  Greed,  on  the  other  hand ,  helps  fill  the  cells  of  our 
penitentiaries . 

The  failure  of  Pioneer  Trust  may  also  be  used  as 
justification  for  raising  initial  capital  requirements.  However, 
my  understanding  is  that  Pioneer's  losses  were  so  large  that  the 
proposed  $10  million  start-up  capital  would  have  meant  nothing. 

The  Pioneer  problem,  based  on  reports  currently  available, 
resulted  from  having  had  the  misfortune  of  operating  in  a  small 
market  which  was  on  the  skids.  Every  financial  institution  en¬ 
gaged  in  making  mortgage  loans  to  farmers  and  those  in  the  oil 
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industry  has  suffered  losses  in  the  past  few  years.  But  national 
institutions  can  absorb  these  losses  because  they  represent  only 
a  relatively  small  part  of  the  loan  and  mortgage  portfolio. 
Pioneer  and  other  local  operators  did  not  have  this  degree  of 
diversification . 

Raising  capital  requirements  does  not  reduce  the  vulnerabi¬ 
lity  of  regional  institutions  to  regional  conditions.  An  approach 
that  might  be  more  effective  would  be  to  force  greater  diversifi¬ 
cation  on  asset  portfolios  of  institutions  that  operate  in  areas 
that  are  not  diversified. 

Requiring  that  farm  or  other  industry  loans  and  regional 
loans  represent  a  smaller  share  of  the  company's  assets  might 
incidentally  restrict  entry,  but  it  would  force  regional  entrants 
to  diversify.  This  addition  to  regulation  should  be  linked  with  a 
relaxation  of  the  restrictions  on  the  kinds  of  lending  in  which 
trust  companies  can  be  engaged.  Broadened  lending  power  would 
reduce  the  anti-entry  aspects  of  the  diversification  requirement. 

The  Thrust  o f  Regulation 

Diversification  requirements,  if  not  offset  by  lending 
restrictions  which  move  in  the  opposite  direction,  are  an  example 
of  regulations  that  make  sense.  Good  management  will  generally 
prefer  diversification  since  it  reduces  the  instability  of  loan 
income . 

Requiring  managers  to  do  what  good  managers  will  want  to  do 
should  improve  the  overall  performance  of  financial  institutions. 
It  also  protects  us  from  the  temptation  to  cash  in  on  a  boom, 
like  the  boom  in  farm  and  oil  properties,  that  even  good  managers 
of  major  institutions  could  not  resist. 

The  same  can  be  said  about  the  self-dealing  recommendations 
made  by  the  Task  Force.  Good  managers  do  not  like  to  make  sweet¬ 
heart  loans. 

In  addition  to  regulations  requiring  diversification  and 
opposing  self-dealing,  the  Task  Force  should  consider  other  kinds 
of  regulation  that  will  require  that  both  entrants  and  existing 
institutions  follow  good  management  procedures. 

Loan  Req  uirement s .  There  are  two  examples  of  loan  requirements 
that  follow  the  guideline  set  forth  above: 

First ,  the  percentage  of  capital  represented  by  any  single  loan, 
or  combination  of  loans,  to  a  single  borrower,  subject  to  the 
usual  exemptions  that  exclude  governments,  should  vary  directly 
with  the  level  of  capital.  This  restriction  should  apply  to  all 
financial  institutions,  not  just  trust  companies. 

The  purpose  of  capital  is  not  to  absorb  the  regular  and 
predictable  loan  and  investment  losses  that  are  part  of  the 
franchise.  Those  anticipated  losses  are  absorbed  initially  out  of 
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current  income,  by  making  loan  loss  reserve  deductions.  When  the 
losses  actually  occur,  the  reserves  are  reduced. 

Capital  should  be  adequate  to  absorb  unforeseen  losses  that 
usually  are  far  larger  than  loss  reserves.  Restricting  loans  to  a 
single  borrower  to  no  more  than  10%  of  capital  is  prudent.  A  firm 
with  capital  of  $100  million  thus  protects  itself  from  an  unfore¬ 
seen  loss  on  loans  to  a  single  borrower  to  a  maximum  of  $10 
million  . 

Major  cases  such  as  Dome  Petroleum  and  Massey  Ferguson  show 
that  even  large  financial  institutions  would  have  been  clobbered 
by  losses  from  loans  to  single  borrowers  despite  a  10%  rule.  All 
that  means  is  that  actually  having  good  management  is  better  than 
having  rules  that  only  serve  as  a  proxy  for  good  management. 

For  institutions  that  have  small  amounts  of  capital, 
unexpected  losses,  even  with  the  10%  loan  limit,  can  be  disasto- 
rous.  These  institutions  are  more  likely  to  have  a  higher  propor¬ 
tion  of  loans  at  or  near  the  10%  mark  than  will  larger  institu¬ 
tions.  An  institution  with  $10  million  in  capital  could  easily 
have,  say,  50%  of  its  loans  at  about  $1  million  each.  It  is  less 
likely  that  an  institution  with  $100  million  in  capital  will  have 
50%  of  its  loans  in  amounts  of  $10  million  to  a  single  borrower. 

Hence,  institutions  will  small  amounts  of  capital  should  be 
restricted  to  a  smaller  percentage  of  capital  allowed  for  loans 
to  a  single  borrower. 

This  restriction  should  apply,  with  the  usual  exemptions,  to 
investments  as  well  as  loans; 

Second ,  all  lending  institutions  should  be  required  to  maintain 
a  numerical  credit  scoring  system. 

Numerical  scoring  systems  are  widely  used  by  credit-granting 
firms,  including  banks,  in  Canada  and  the  United  States.  They  are 
based  on  statistical  analysis  of  the  characteristics  of  past 
borrowers,  both  with  good  and  bad  borrowing  records.  Those 
characteristics,  such  as  net  worth,  income,  stability  of  employ¬ 
ment,  etc.,  are  analysed  to  identify  the  characteristics  asso¬ 
ciated  with  good  and  bad  credit  risks.  The  analysis  not  only 
identifies  the  important  characteristics,  it  provides  weights  by 
strength  of  association  with  actual  credit  histories. 

Using  this  information,  a  financial  institution  can  develop 
numerical  scores  for  each  of  a  potential  borrower's  characteris¬ 
tics.  The  sum  of  the  scores  determine  the  probability  of  whether 
the  borrower  will  turn  out  to  be  a  good  or  bad  risk.  Depending  on 
the  amount  of  risk  the  institution  is  willing  to  absorb,  the  cut¬ 
off  scores  can  be  raised  or  lowered. 

Institutions  with  histories  of  lending  can  use  their  own 
data  to  develop  numerical  scores.  New  firms  can  go  to  consultants 
who  specialize  in  collecting  credit  histories  and  developing 
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credit  scores . 


Institutions  are  not  restricted  by  these  scores.  In  addition 
to  setting  a  minimum  cut-off  for  refusals  of  credit,  the 
institution  may  also  set  a  different  score  which  means  acceptance 
if  the  core  is  achieved  or  exceeded.  Applicants  whose  scores  fall 
between  the  lowest  acceptable  score  and  the  highest  unacceptable 
score  can  be  moved  to  loan  committees  for  individual  appraisal. 

This  approach  has  a  number  of  advantages  for  management: 

It  reduces  the  number  of  cases,  even  to  zero,  where  individual 
judgements  must  be  made; 

It  assures  uniform  treatment  of  loan  applications  regardless  of 
which  loan  officer  is  handling  the  application; 

It  is  very  flexible,  with  cut-off  gaps  and  changes  in  cut-offs 
both  possible; 

It  avoids  charges  of  discrimination  in  loan  approvals,  assuming 
the  characteristics  are  themselves  non-discriminatory ,  because 
the  criteria  of  acceptance  or  denial  are  objective  and  available 
for  examination  by  outsiders. 

All  regulated  lenders  should  have  such  a  system  established, 
with  documentation  that  demonstrates  the  scores  are  based  on 
reasonable  procedures  and  are  timely.  They  all  must  be  required 
to  compute  and  record  the  score  for  each  application,  and  the 
score,  along  with  the  cut-off  levels  applicable  at  the  time  of 
application,  should  be  part  of  the  history  of  each  loan. 

This  should  be  required  even  if  some  institutions  prefer  not 
to  use  numerical  credit  scoring.  The  availability  of  the  scores, 
even  if  not  used  by  management,  will  be  enormously  helpful  to 
regulators  trying  to  evaluate  the  institution's  performance.  For 
example,  an  institution  which  has  50%  of  loans  with  scores 
indicating  a  20%  chance  of  default  is  a  weaker  institution  than 
one  with  only  10%  of  its  loans  having  the  same  probability  of 
default. 

These  scores  should  also  be  helpful  to  regulators  trying  to 
evaluate  the  competence  or  honesty  of  management  in  handling 
loans  that  do  not  meet  usual  cut-off  requirements.  Or,  in 
evaluating  the  prudence  of  management  by  looking  at  the  risk 
involved  as  measured  by  the  cut-off  levels. 

Costs  of  establishing  the  cut-off  systems  are  quite  mode¬ 
rate.  Indeed,  it  can  be  argued  that  management  which  has  failed 
to  consider  such  measures  are  guilty  of,  at  least,  non-feasance. 

Asset-liability  management  is  an  issue  that  has  been  hot  in  the 
recent  past  when  interest  rates  became  very  volatile. 
Institutions  that  used  short-term  money  to  finance  long-term 
assets  were  in  great  difficulty  when  short-term  interest  rates 
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rose,  squeezing  or  eliminating  the  margin  between  rates  of  return 
on  assets  and  interest  rates  paid  for  funds. 

The  problem  has  been  associated  mainly  with  deposit 
institutions.  But  insurance  companies  with  policies  that  permit 
borrowing  at  low  interest  rates  are  also  susceptible. 

The  accepted  solution  to  the  problem  is  to  match  the 
maturities  of  liabilities  with  those  of  assets.  I  believe  that 
regulators  now  require  statements  indicating  the  degree  of 
matching  for  particular  institutions.  Publicly  owned  institutions 
should  be  required  to  include  such  a  statement  in  their  quarterly 
and  annual  reports. 

But  matching  is  not  always  the  best  way  to  handle  the 
problem  of  interest  rate  volatility.  In  the  past  few  years, 
interest  rate  futures  and  options  have  become  available.  In  much 
the  same  way  as  currency  futures  and  options  can  be  used  to  hedge 
against  exchange  rate  movements,  interest  rate  futures  and 
options  can  be  used  to  hedge  against  interest  rate  volatility. 
The  literature  on  the  effectiveness  of  hedging  is  enormous  and 
now  has  even  a  special  journal  devoted  to  futures. 

Several  financial  institutions  are  already  active  in  these 
markets  on  an  experimental  basis.  Right  now,  the  market  ha 
drawbacks  which  government  can  reduce. 

The  Canadian  market  is  limited  in  the  amount  of  instruments 
available.  Treasury  Bill  futures  are  available  but  T  bill  options 
really  are  not.  Contracts  or  options  for  longer  term  instruments, 
such  as  mortgages,  are  either  non-existent  or  scarce.  All  of 
these  markets  are  very  thin,  which  means  that  a  substantial 
hedging  operation  can  make  the  price,  rather  than  meet  a  broadly- 
traded  market  price. 

The  U.S.  market  is  much  larger  and  more  varied.  But,  in 
addition  to  the  need  for  currency  hedges  on  top  of  interest  rate 
hedges,  U.S.  interest  rates  do  not  match  Canadian  rates  closely 
enough  to  make  a  completely  satisfactory  hedging  instrument  for  a 
Canadian  hedger. 

Futures  and  options  are  associated  with  speculators  and,  so, 
are  anathema  to  many  regulators.  This  is  wrong.  Regulators  should 
not  simply  permit  hedging;  they  should  require  it.  Institutions 
which  do  not  have  matched  balance  sheets  should  be  required  to 
hedge  the  unmatched  balance  using  futures  or  options. 

In  addition  to  reducing  interest  rate  risk  substantially, 
such  a  requirement  would  also  broaden  and  deepen  the  Canadian 
markets.  Lack  of  depth  and  breadth  is  simply  a  matter  of  lack  of 
participants . 

Market  liquidity  could  also  be  improved  if  provincial  and 
federal  governments  hedged  against  their  anticipated  financing 
and  refinancing  requirements.  This  would  not  only  improve  the 
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markets,  it  should  also  ease  problems  of  financial  planning  for 
governments . 

Accounting  treatment  of  hedging  can  work  against  the 
ultimate  goal  of  hedging.  Hedging  gains  or  losses  should  not  be 
charged  against  income  in  the  same  year  they  occur. 

Effective  hedging  of  a  short-term  claim,  such  as  a  deposit, 
against  a  long-term  asset,  such  as  a  mortgage,  requires  that  the 
dollar  value  of  the  hedging  contracts  exceed  the  amount  being 
hedged.  The  reason  for  this  is  that  an  adverse  interest  rate 
movement,  pushing  up  the  rate  on  the  short-term  claim  and  redu¬ 
cing  the  spread,  can  be  permanent.  As  a  result,  the  spread  is  not 
only  reduced  this  year,  but  for  the  life  of  the  long-term  asset. 
The  hedging  gain  which  offsets  the  spread  reduction  also  has  to 
be  available  for  the  life  of  the  asset.  This  is  accomplished  by 
having  hedging  instruments  as  a  multiple  of  the  deposit. 

However,  if  the  institution  has  to  pay  taxes  on  the  entire 
hedge  gain,  which  may  be  needed  to  offset  the  adverse  spread  over 
several  years,  it  will  be  penalized  for  being  prudent. 

The  same  argument  applies  when  interest  rates  fall.  The 
institution  will  experience  hedging  losses  which  are  offset  by 
the  increase  in  spread.  Again,  the  spread  increase  may  be  long¬ 
term  and  the  hedging  losses  should  be  allocated  over  the  life  of 
the  asset  being  hedged. 

Acceptable  accounting  principles  should  permit  the  creation 
of  hedging  reserves  which  enter  income,  either  to  reduce  or 
increase  income,  over  the  term  of  the  hedged  balance  sheet  item. 

Deposit  Constraint  s .  With  the  anticipated  advent  of  many, 
relatively  small  financial  institutions,  deposit  runs  are  more 
likely  to  occur  in  Canada  than  they  have  in  the  past.  Based  on 
rumor  or  fact,  depositors  with  deposits  above  the  CDIC  limit  will 
be  likely  to  pull  their  funds  out  of  the  suspect  institution. 

Appropriate  liquidity  back-up  by  the  Bank  of  Canada  should 
work  to  minimize  the  damages  of  such  runs.  Still,  they  are 
unsettling  and  the  financial  system  should  be  as  stable  as 
possible . 

To  forestall  some  of  this,  the  Task  Force  should  consider 
limiting  the  size  of  a  single-name  deposit  in  relation  to  total 
deposits  for  a  given  institution.  I  hesitate  to  pick  a  number.  As 
an  example,  take  a  0.1%  requirement  or  the  CDIC  limit,  whichever 
is  larger. 

A  very  small  institution,  with  $50  million  in  deposits, 
would  then  not  be  allowed  to  hold  a  single  name  deposit  in  excess 
of  $60,000,  the  CDIC  limit.  A  larger  institution,  with  deposits 
of  $2  billion,  would  be  restricted  to  a  limit  of  $2  million. 

In  addition,  a  restriction  could  be  placed  on  the  total 


21 


dollars  held  in  accounts  that  exceed  the  CDIC  limit.  If  20%  of 
deposits  were  chosen  as  the  limit,  and  the  number  is  only  for 
purposes  of  illustration,  the  small  institution  in  the  example 
above  would  only  be  allowed  to  hold  a  total  of  $10  million  in 
accounts  over  the  CDIC  limit.  The  larger  institution  could  have 
$400  million  in  such  accounts. 

Deposit  Insurance  and  Regulatory  Techniques.  The  CDIC  should  not 
be  involved  in  liquidity  crises.  That  is  the  responsibility  of 
the  central  bank.  Though  these  are  likely  to  be  more  numerous 
with  relatively  easy  entry,  the  deposit  limits  discussed  above 
should  make  for  a  manageable  number. 

The  CDIC  must  be  involved  in  solvency  cases,  as  will  other 
government  agencies,  provincial  and  federal.  Solvency,  however, 
is  usually  predictable.  Intelligent  examination  of  an  institution 
should  reveal  whether  its  practices  are  sound  and  its  portfolio 
diversified.  Problems  of  interest  rate  risk,  prudent  credit  risk 
evaluation,  self-dealing  and  other  forms  of  dishonesty,  diversi¬ 
fication  of  both  asset  portfolios  and  claims  --all  problems  which 
have  been  associated  with  insolvencies  in  Canada  and  the  United 
S tat es--would  be  discovered  quickly  if  proposals  such  as  those 
made  by  the  Task  Force  and  in  this  submission  are  implemented. 

In  addition,  examiners  should  compile  numerical  ratings  of 
each  institution.  These  are  very  similar  to  the  numerical  credit 
scores  discussed  above.  Studies  in  the  United  States  indicate 
that  such  scores  are  very  useful  in  predicting  the  probability  of 
future  insolvency.  Institutions  with  low  scores  could  be 
subject  to  more  frequent  and  closer  examination  than  other 
institutions.  Other  penalties  could  also  be  assessed,  including  a 
ban  on  new  lending  or  investment,  a  change  of  officers,  required 
build-up  of  reserves,  a  reduction  in  the  leverage  ratio  for  trust 
compan ie  s ,  etc. 

Not  least  of  these  penalties  could  be  the  premium  paid  to 
the  CDIC  for  deposit  insurance.  If  an  institution  is  demonstrably 
operating  in  a  way  that  increases  the  probability  of  insolvency, 
premium  increases  are  quite  justifiable.  After  all,  fire  insuran¬ 
ce  costs  the  insured  more  if  the  insured  property  is  a  fire 
hazard  . 

Premium  increases  for  small  or  regionally  concentrated  in¬ 
stitutions  are  fair  if  it  can  be  demonstrated  that  such  institu¬ 
tions  have  larger  insolvency  risk,  all  else  being  equal.  It  is 
not  clear  to  me  that  a  soundly  operated  institution,  aware  of  the 
need  to  diversify  and  subject  to  the  constraints  described  above, 
has  a  higher  risk  of  insolvency  simply  because  it  is  small  or  has 
branches  in  a  limited  area.  However,  the  data  are  available  to 
regulators  and  they  could  easily  determine  whether  insolvency  is 
related  to  size  and  regionality. 

With  deposit  insurance  premiums  variable  with  risk,  modern 
regulatory  techniques,  and  the  other  constraints  discussed  above, 
it  is  hard  to  see  why  easy  entry  into  financial  services 
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generates  substantial  social  costs.  Admittedly  a  matter  of 
judgement,  it  seems  to  me  that  the  probable  benefits  far  exceed 
the  costs . 

Multi-Pillar  Institutions .  Conceptually,  the  regulation  of 
a  single  institution  operating  in  more  than  one  pillar,  hence 
subject  to  different  regulations,  seems  more  difficult  than  it 
really  is. 

There  may  be  a  better  way  but  a  simple  approach  is  to  re¬ 
quire  each  type  of  activity  to  have  a  separate  legal  entity. 
Personnel  and  operations  could  be  integrated  but  the  various 
assets  and  claims  should  be  clearly  designated  and  separated  by 
function.  The  integrated  institutions  would  be  subject  to  multip¬ 
le  examinations  and  reports  but  firms  which  already  own  both 
trust  companies  and  insurance  companies  seem  to  manage. 

If  you  are  still  with  me,  thanks  for  your  patience.  This 
response  does  not  meet  all  of  the  concerns  raised  in  your  Report. 
I  would  be  happy  to  elaborate  on  the  matters  discussed  or  in  your 
Report  either  in  writing  or  orally. 


23 


I  #  r  i !  IT  n J  i I  ii 

gsii^'  '  ‘ 

^  '  :  •>  IS  S'  i  Vl^llTf  »i4i^o4i: 


»««ii^'»ti^Jai.'  ici,  - 

'im-  nj.-  |j:.waT^<jT;  !:•, ,»^:P'i»':':i'ji^il 


I"., 


#f  :i' « 

d  ■*  w  f  ^  "  -  i/  ’- 

-  m' t  ^  B  'rf'- ^o.^r.oa.aS 


''^^^^.3l^  ./l-'rWvi  ^  A'iac*'-^  siioJ  3^~  Si.al ' 

--'■'  \u/',  a^A  t  :a  *•  -  ■-»  - -  - -  '  *i',«4iS 'rtiiii«w'i©'%.^*»**,!^ 


---^V 


.  •  ■  ;' pffa nJ, .  ■''^rW  ■*■  *'  *.=*0A-  •' ■'^'J  tj;*'-  ^ TOai,iaai(ria,5»#lA«|% *f^ 

LlHb  , ,.'  :,.<r  j;  ■  ':»t  "  »>■.»  ■SisViW  *0  ..■.■tA:^i*»«  «!lNr 


.iiaawSi^ipt . srftejjdsyjpjowj 


T  tji'  w  j  a**,  ‘‘■i®'  *>  » :;  '■  '^'  # 

■  Iv.-; 

,  »*  ■■sugaju^i^pM.  :  •”.  9  *  *^i'; 

^■l'S'!4j|^|ll:5^,  i  'iw  ■■  ,  ?3tf 

I'SSHNIiDMSS*  ''s  f  ■  ■  V*’' *  ^ 

■  "'  ,  :..rWe 

I",.  'r.i'A.a-  =»,  4'hA1S  '■,,,.''‘'Q  t''f.#r  ^ 

V  .  ,,  ,  ABC  ll:,^^ifipil''« 

^  ,  ,■%  ”■••^4*  '  •M  -'*  ’■  ^  ®  ' 

'^■■-  ^SHHESK  :&  •*_  '  ■'Viy 


■i  ■  iiP)^ 


'  iVM 


SUBMISSION  BY  J.  DOUGLAS  GIBSON  TO  THE  ONTARIO  TASK  FORCE  ON 
FINANCIAL  INSTITUTIONS,  March  12,  1985 

My  name  is  Douglas  Gibson.  I  am  making  seme  Garments  on  the  subject  under 
your  consideration  as  an  economist  who  during  his  rather  lengthy  career  has  had 
experience  as  a  senior  bank  officer  and  director,  a  director  of  a  life  insurance 
company,  a  director  of  a  trust  cempany,  a  teacher  of  monetary  policy,  and  as 
a  member  of  the  Royal  Cormission  on  Banking  and  Finance,  which  produced  what  is 
known  as  the  Porter  Report  (1964) . 

My  own  view  is  that  there  are  few  black  and  white  answers  to  the  problems 
which  your  Task  Force  faces.  The  broad  objectives  of  the  financial  system  may 
be  clear  enough  but  the  means  used  to  achieve  them  may  conflict  with  other 
objectives  of  the  society. and,  if  pressed  too.  far,  may  even  prove  to  be  counter¬ 
productive.  Cempremises  are  unavoidable  in  reaching  workable  policies. 

Presumably,  the  main  objective  of  any  financial  system,  at  least  in  the 
free  world,  is  to  promote  the  use  of  resources  both  human  and  material  in  the 
most  efficient  way  -  meaning  a  financial  system  which  facilitates  saving  and 
investment  and  transfers  resources  in  an  econcmic  and  effective  manner.  A  system 
which  is  completely  unregulated  is  not  appropriate  because  that  involves  too 
great 'a  risk  of  serious  insolvency  of  financial  institutions,  which  would  weaken 
the  economy  and  lessen  its  efficiency.  So  there  are  regulations  and  arrangements 
in  place,  seme  aimed  at  preventing  insolveicy,  and  others  designed  to  limit  its 
effects.  Similarly,  a  completely  free  market  system  might  lead  to  a  degree  of 
concentration  which  could  ultimately  result  in  less  competition  and  thus  less 
efficiency.  So  there  are  are  usually  some  rules  or  practices  aimed  at  reducing 
the  risk  of  excessive  concentration.  Finally,  the  doors  are  not  open  ccmpletely 
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to  foreign  conpetitors  because  that  might  lessen  the  already  narrow  scope  of 
monetary  policy  and  perhaps  produce  an  environment  perceived  to  be  different 
from  what  Canadians  want. 

Accordingly,  we  should  deal  with  the  problems  of  serious  insolvency, 
excessive  concentration  and  protection  of  national  interests  in  a  way  which 
impinges  as  little  as  possible  on  an  open  market  system.  Please  note  the 
qualifying  adjectives.  The  costs  of  no  insolvencies  in  terms  of ' interference 
with  the  market  systsn  would  be  excessive.  The  costs  of  no  concentration  could 
also  be  very  high,  depending  on  how  concentration  is  regarded  and  defined. 
Similarly,  the  costs  of  reducing  competition  in  adding  substantially  to  the 
protection  of  national  interests  would  be  great. 

This  is  the  broad  framework.  The  writer  only  proposes  to  make  seme 
observations  that  fit  into  it,  largely  concerning  trust  and  loan  conpanies 
in  the  context  of  recent  difficulties. 

Inflation  Underlying  Problem 

Focussing  specifically  on  the  problems  arising  out  of  the  Seaway-Greymac- 
Crown  debacle,  the  most  important  underlying  elonent  was  the  inflationary 
background.  The  people  concerned  were  not  really  interested  in  owning  and 
running  trust  companies  in  the  traditional  sense.  In  fact  the  term  "trust 
canpany"  was  a  misnomer  for  their  activities.  They  were  interested  in  devel¬ 
oping  sources  of  funds  to  finance  deals,  many  of  them  highly  speculative,  to 
produce  large  profits  for  themselves.  Their  belief,  born  of  the  long-standing 
inflation  of  property  values,  was  that  one  could  not  lose  money  in  doing  and 
in  financing  real-estate  deals  and  that  very  large  profits  were  available. 
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Interestingly  enough,  this  view  on  the  part  of  the  people  involved  seened  to 
persist  despite  the  appearance  of  extremely  high  interest  rates  and  recession 
during  sane  of  their  biggest  operations.  Now  that  inflation  has  declined  to  a 
relatively  low  level  and  that  there  is  obvious  risk  in  property  investment  and 
financing,  the  glow  for  the  time  being  is  off  such  major  speculation,  and  in 
this  sense  the  problsn  of  coping  with  insolvency  has  lessened  for  the  present. 

It  has  also  lessened  for  the  present  in  that  the  Ontario  Government  now  requires 
approval  of  any  new  purchase  of  equity  in  trust  and  loan  companies  which  will 
bring  ownership  by  an  individual  or  corporation  to  over  10%,  or  increase  owner¬ 
ship  that  is  already  ovar  10%.  With:  recent:' experience' in  mind,  it  may  be  ass¬ 
umed  that  the  regulators  will  be  cautious,  and  one  hopes  effective,  at  least 
for  a  while. 

But  having  said  this,  it  does  not  follow  that  inflation  will  go  away. 

Taking  a  longer  view,  it  is  hard  to  believe  that,  with  the  enormous  government 
deficits  which  still  prevail  and  the  huge  weight  of  international  indebtedness, 
inflation  will  never  be  a  problen  again. 

Difficult  Dilemma  in  Deposit  Insurance 

The  fact  cannot  be  avoided  that  recent  changes  in  deposit  insurance  have  inc¬ 
reased  the  incentive  to  dubious  behaviour.  Governments  certainly  face  a  difficult 
dilanma  in  this  area.  The  raising  of  the  deposit  insurance  maximum  from  $20,000 
per  person  or  corporation  to  $60,000  in  one  institution,  and  the  full  repayment 
of  all  deposits  in  the  four  troubled  trust  and  loan  conpanies  will  inevitably  en¬ 
courage  the  very  kind  of  activities  that  led  to  recent  problems.  Inexperienced  ent¬ 
ries  into  the  trust  and  loan  business  and,  even  more,  operators  who  see  such  comp¬ 
anies  as  easy  sources  of  finance  will  now  find  it  easier  to  attract  deposits.  Though 
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they  may  be  seriously  lacking  in  reputation  and  experience,  a  moderately  higher 
interest  rate  than  that  of  their  established  competitors  is  likely  to  bring  in 
the  money.  After  all,  there  is  no  risk  for  depositors  up  to  $60,000,  and  above 
that  amount  the  risk  appears  to  have  lessened  as  well.  Moreover,  it  must  be 
emphasized  that  these  changes  came  after  the  Seaway,  Greymac  and  Crown  companies 
got  into  difficulty,  so  that  the  environment  today  is  more  favourable  to  the 
eager  efforts  of  comer-cutting  deposit  gatherers  than  it  was  before  the  troubles 
occurred.  While  this  may  not  be  evident  for  some  time  to  come,  it  is  an  under¬ 
lying  fact  which  should  be  rametbered. 

If  the  quite  widespread  view  that  deposit  insurance  should  cover  most  if 
not  all  risks  is  to  be  accepted,  new  disincentives  to  conbat  undesirable  behav¬ 
iour  should  be  found  and  reliance  on  regulation  increased.  There  is  no  question 
that  the  kind  of  detailed  regulation  which  would  be  required  is  inadvisable  and 
there,  is  even  seme  question  whether  it  would  be  practicable.  Interference  in 
normal  business  transactions  of  trust  and  loan  cempanies  might  well  increase 
to  a  degree  which  wculd  be  costly  in  terms  of  regulation,  and  frustrating  and 
costly  in  terms  of  corporate  administratioi.  Deregulation  of  trust  and  loan 
conpanies  is  not  an  approprate  subject  for  discussion  at  this  time.  The  question 
is  rather  hew  to  strengthen  regulation  and  produce  a  better  regulatory  envir¬ 
onment. 


Regulation  Can  Be  Improved 

There  is  no  question  that  regulation  can  be  improved.  The  record  leading 
up  to  the  takeovers  of  1983  is  a  poor  one.  Concerns  were  expressed  frem  time 
to  time  to  Seaway  Trust  and  Greymac  Trust  by  the  Ontario  authorities  about  the 
quality  of  assets  and  the  way  in  which  additional  equity  was  being  raised.  But 
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these  concerns  did  not  check  the  process  of  rapid  grcwth,  and  the  provincial 
regulators  seened  loth  to  use  their  most  potentially  effective  weapon  -  the 
power  to  reduce  or  not  to  increase  the  ratio  between  capital  and  deposits.  The 
writer  has  no  clear  evidence  of  why  this  power  was  used  so  sparingly  but  it  is 
understandable  that,  having  failed  to  use  it  earlier  in  the  process,  it  would 
become  more  and  more  difficult  to  use  as  time  went  on.  While  regulation  at  the 
federal  level  may  have  been  better,  it  again  seems  to  have  been  slew  in  caning 
to  grips  with  developing  problems.  And  the  division  of  regulation  between  the 
two  governments  in  the  trust  and  loan  field,  which  is  quite  accidental  and  hap¬ 
hazard,  does  not  help  in  developing  a  co-ordinated  approach,  though  there  was 
certainly  co-operation  as  the  situation  became  really  difficult.  However,  the 
the  unfortunate  fact  remains  that  the  serious  nature  of  the  prcblens  of  the 
Seaway-GreymacTCrcwn  conpanies  did  not  lead  to  major  action  until  late  in  the 
day,  when  the  fears  of  tenants  about  rent  increases  arising  frem  the  Cadillac- 
Fairview  mortgage  deal  were  so  strongly  expressed  and  publicized. 

One  gets  the  impression  fran  their  actions  that  the  regulators  thought 
they  were  dealing  with  people  who  could  be  persuaded  to  do  things  the  " right" 
way  rather  than  with  people  who  were  intent  cn  beating  the  regulations  to  do 
things  their  way.  Perhaps  same  of  the  regulators  were  not  in  tune  with  the 
implications  of  the  inflationary  background  though  they  had  had  seme  experience 
with  its  ccnsequences  earlier.  It  is  clearly  essential  to  keep  a  close  tab  on 
new  operators  and  on  aggressive  operators,  and  to  warn  early  and  to  follow 
warnings  when  unheeded  by  action  -  action  meaning  menthly  renewals  of  lioenoes, 
refusal  to  grant  higher  ratios  of  capital  to  deposits  and,  if  necessary,  reduct¬ 
ion  of  ratios. 
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Anot±ier  essential  of  good  regulation  is  a  substantial  degree  of  independence 
for  the  senior  regulator.  With  a  clear  outline  of  his. responsibilities,  he  should 
be  able  to  make  his  cwn  decisions  without  frequent  reference  to  his  minister  and 
should  not  feel  obliged  to  ask  for  ministerial  approval  unless  the  case  is  un¬ 
usual  or  of  considerable  importance.  The  minister  would  be  kept  informed  by 
regular,  perhaps  monthly,  reports  or  meetings.  A  great  deal  depends  on  the  intell¬ 
igence  and  character  of  the  senior  regulator  as  well  as  of  the  minister.  These 
are  complex  matters  about  which  an  outsider  can  only  generalize  and  which  should 
be  closely  investigated  by  the  Task  Force. 

On  balance  it  would  appear  better  if  the  regulation  of  trust  and  loan  com¬ 
panies  were  entirely  a  federal  matter  so  as  not  to  have  both  provincial  and  fed¬ 
eral  systems  doing  the  same  job,  in  sane  cases  rather  differently.  A  federal 
system  of  regulatioi  would  be  advantageous  too  in  terms  of  co-ordinating  it  with 
banking  regulation.  As  the  Rcyal  Commissicn  on  Banking  and  Finance  pointed  out 
in  1964,  there  would  be  considerable  merit  in  requiring  the  same  reserve  prac¬ 
tices  for  all  short-term  deposits  wherever  they  might  be  in  the  financial  sys- 
tan  and  that  it  would  be  feasible  to  do  this  in  the  case  of  trust  and  loan  ccm- 
panies,  sane  of  which  might  ultimately  choose  to  became  banks.  But  such  reflect¬ 
ions  can  be  little  more  than  longer-term  hopes.  The  best  that  seens  possible  at 
this  time  would  be  closer  co-ordination  between  the  various  systems  of  regula¬ 
tion.  If  Ontario  were  to  take  the  lead  on  this  very  important  matter,  seme  real 
progress  might  be  practicable. 

It  would  also  be  desirable  if  people  who  ignore  or  somehow  get  around  the 
regulations  could  be  prosecuted  for  fraud  or  for  whatever  is  the  appropriate  crim¬ 
inal  offence.  The  failure  to  so  prosecute  the  principals  in  the  Seaway-Greymac- 
Crown  affair  leaves  the  unfortunate'  impression  that  even  if  one  is  caught  mis- 
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using  enormous  sums  of  public  money,  one  may  get  away  with  it.  Is  the  law  unclear? 

If  so,  it  should  be  clarified.  Did  the  regulators  show  such  indecision  as  to  leave 
the  impression  that  the  acts  of  the  people  they  were  criticizing  were  only  just 
stretching  things  a  bit?  If  there  was  much  doubt  before,  the  facts  of  the  story 
now  seem  to  be  fairly  clear.  Are  they  a  basis  for  prosecution?  If  not,  an  explana¬ 
tion  should  be  provided.  To  the  argument  that  seizure  of  the  assets  of  the  companies 
concerned  was  penalty  enough^  it:  must  be  pointed  out  that  the  companies  were  in¬ 
solvent  and  that  the  principals'  equity  was  presumably  worthless.  In  any  case,  seiz¬ 
ure  of  a  company’s  assets  is  an  extreme  course  of  action  which  reflects  on  the  effect¬ 
iveness  of  regulation  and,  one  would  hope,  will  be  avoided  in  future. 

Limitation  of  Ownership 

An  obvious  disincentive  to  undesirable  practices  in  the  trust  and  loan  busi¬ 
ness  would  be  to  limit  ownership  by  individuals  or  corporate  groups  to  a  maximum 
percentage  and  this  idea  has  been  widely  discussed.  The  chartered  banks  are  present¬ 
ly  limited  to  10%.  Such  limitation,  had  it  been  applied  to  trust  and  loan  companies, 
could  scarcely  have  allowed  the  almost  incredible  development  of  the  Seaway-Greymac- 
Crown  affair.  There  would  no  doubt  have  been  skullduggery  but  it  could  not  have 
developed  on  the  scale  it  did.  Admittedly,  ownership  limitation  would  be  bucking 
the  recent  trend,  since  most  of  the  large  trust  and  loan  canpanies  are  .controlled  by 
an  individual  or  a  corporate  group.  In  two  major  cases,  this  type  of  control  is  a 
very  recent  phenomenon  while  in  some  others  it  dates  back  a  long  time.  Limitation  of 
ownership  would  not,  of  course,  as  Mr.  H.N.R.  Jackman  has  so  frequently  pointed  out, 
ensure  good  lending  decisions.  Managements  can  and  do  make  unwise  decisions  as  well 
as  owners.  But  it  is  hard  to  imagine  a  group  of  managements  so  completely  ignoring 
their  shareholders  and  directors  and  working  together  on  so  many  questionable  deals. 
The  writer  would  not  expect  that  an  ownership  limitation  would  work  miracles. 

It  would  not  remove  the  need  for  regulation  but  should  permit  a  less  detailed 
and  restrictive  form  of  regulatory  system  than  we  are  otherwise  likely  to  find 
necessary.  To  lessen  its  impact  on  existing  institutions,  it  should  be  "grand- 
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fathered”,  say  brought  into  effect  for  established  companies  gradually  over 
perhaps  fifteen  years.  It  would  not  have  to  he  a  10%  maximum.  It  might  be  as 
high  as  20%  but  not  higher,  which  would  assure  that  seme  directors  will  not  be 
beholden  to  the  owner. 


Preventing  Self-Dealing 

As  the  Task  Force  emphasizes  in  its  Preliminary  Report,  a  most  important 
disincentive  to  undesirable  ccnduct  would  be  to  prevent  or  at  least  lessen 
self-dealing.  The  writer  believes  that  this  is  of  central  importance  and  hopes 
earnestly  that  the  proposals  made  in  the  Report  are  adopted.  It  will  not  be  easy 
since  some  companies,  e.g. ,  Seaway-Greymac-Crewn,  were  acquired  for  the  purpose 
of  self-dealing  and  such  fundamental  motivation  dies  hard.  A  very  difficult 
problem  arises  with  conglomerates  which  are  motivated  in  acquiring  trust  companies 
not  only  by  synergy  but  to  some  degree  also  by  access  to  a  convenient  source  of 
funds.  Control  gives  access  to  funds  even  though  the  price  and  the  form  of  trans¬ 
fer  may  be  on  a  market  basis. 

A  significant  aspect  of  self-dealing  concerns  directors'  and  senior 
officers'  responsibilities  which  in  the  writer's  view  are  not  sufficiently 
stressed  in  the  Preliminary  Report.  Even  if  the  statement,  "making  directors 
accountable  will  be  of  use  only  in  cases  of  clearest  abuse"  is  correct,  we  have 
been  through  an  experience  where  the  question  is,  did  any  of  the  directors 
concerned  ever  obgect  to  the  very  serious  abuses  of  normal  corporate  conduct 
and,. if.  not,  why  not?  Surely  clearer  understanding  of  a  director's  responsib¬ 
ility  would  have  produced  some  objections  in  the  course  of  the  Seaway-Greymac- 
Crewn  dance.  As  Mr.  Stanley  Stewart,  the  chief -operating  officer  of  Crown  Trust 
late  in  1982  said  to  the  Morrison  Enquiry,  "I'm  not  so  sure  there  shouldn't  be 
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standards  required  for  people  to  be  directors  of  financial  institutions  because . . . 
they  should  h^e  known  enough  to  be  suspicious  of  mortgage  buildings  that  were 
sold  for  two  hundred  and  seventy  at  that  level  ($500  millions)  or  they  shouldn'  t 
be  responsibly  employed  in  executive  capacities  and  Board  capacities. . .Surely 
there  has  got  to  be  one  honest  guy  in  the  middle  that  says  'this  doesn't  add  up 
to  me . ' "  * 

Directors  do  have  responsibilities  under  canpany  law  even  if  they  do  not 
have  specific  responsibilities  under  trust  and  loan  company  legislation.  If  they 
have  no  other  purpose,  surely  they  should  at  least  take  an  interest  in  the  com¬ 
pany's  broad  development  and  its  policies  and,  relating  to  this,  in  the  quality 
of  the  top  management.  The  record  here  is  a  dismal  one  and  the  directors  of  the 
ccmpanies  in  question  apparently  accepted  little  responsibility.  It  makes  a 
parody  of  the  system.  Directors  must  accept  responsibility  or  there  is  no  pur¬ 
pose  in  having  directors  at  all,  other  than  legal  requirements  and  protecting 
and  getting  business.  So  the  writer  believes  this  question  should  be  examined, 
and  various  simple  ideas  explored,  such  as  requiring  companies  to  inform  dir¬ 
ectors  what  is  expected  of  them  under  the  law  and  informing  them  in  an  organ¬ 
ized  manner  of  ccmpany  policies  and  changes  in  them,  as  well  as  top-management 
planning  and  major  developments.  The  writer  has  had  considerable  experience  as 
a  director  and  would  be  quick  to  say  that  most  of  the  companies  with  which  he 
has  been  associated  do  these  things.  In  one  case,  a  director  who  is  also  a 
lawyer  goes  out  of  his  way  to  explain  the  legal  responsibilities  of  the  company's 
directors  in  respect  to  public  financing  as  it  develops.  But  in  most  cases  of 
which  I  know  there  is  an  assumption  that  the  director  is  aware  of  his  responsi¬ 
bilities,  which  is  not  always  th^  case,  and  sometimes  of  course  directors  are 
lazy  or  unduly  sensitive  about  questioning  management. 

*Report  of  the  Special  Examination  by  James  A.  Morrison,  F.C.A. ,  June  1983, 

Touche  Ross,  page  194  (last  two  paragraphs) 
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The  writer  is  also  uncomfortable  about  the  part  played  by  sane  lawyers  and 
accountants  in  the  Seaway-Greymac-Crcwn  business.  There  do  not  seen  to  have  been 
many  whistles  blown  until  very  late  in  the  game.  This  is  more  difficult  ground 
than  that  of  directors  as  such,  because  the  borderline  between  professional  ad¬ 
vice  and  refusing  to  be  involved  in  questionable  activities  is  anything  but 
clear.  But  lawyers  and  accountants  are  generally  highly  intelligent,  and  perhaps 
they  might  be  asked  where  the  line  is,  if  it  can  be  drawn  at  all.  In  particular, 
it  would  be  interesting  if  an  explanation  were  to  be  offered  by  the  lawyers  who 
were  also  directors  of  the  group  of  companies  referred  to  here,  since  they  had 
accepted  directors'  responsibilities. 

No-Loss  Arranqgnents  in  Conflict  with  Efficient  Financial  Systan 

Going  back  to  deposit  insurance,  the  basic  questicn  is  how  far  can  we 
reasonably  go  toward  producing  the  wrong  incentives  in  the  financial  system.  If 
all  deposits  are  insured  in  effect,  as  your  survey  suggests  sane  people  believe, 
then  society  pays  a  higher  price  in  the  form  of  pressures  to  overvalue  assets 
and  make  ill-conceived  investments,  which  pressures  then  need  to  be  countered 
by  more  detailed  regulation  and  other  disincentives.  No- loss  arrangements  are  in 
conflict  with  an  efficient  financial  system.  The  losses  tell  people  what  not  to 
do  just  as  the  successes  point  in  the  right  direction.  The  losses  clean  up  the 
bad  spots  rather  than  leaving  them  to  be  supported  by  the  taxpayer  and  by  the 
stronger  institutions.  It  is  true  that  there  would  be  losses  of  capital  in  a 
systen  which  fully  guaranteed  deposits  and  that  is  of  course  a  disincentive  to 
undesirable  activities.  But  such  losses  may  seen  small  compared  to  the  huge 
profits  that  are  sometimes  envisaged  by  misuse  of  depositors'  funds,  and  as  the 
Seaway-Greymac^rown  case  showed,  potential  losses  may  be  pushed  ahead  and  covered 
up  by  new  deals  until  the  day  of  reckoning  finally  arrives.  The  speculator  sees 


-li¬ 


the  pot  of  gold  at  the  end  of  the  rainbow  and,  if  he  is  smart,  he  does  not  use  his 
own  money  as  capital.  So  the  writer  would  opt  for  returning  to  the  $20,000  max¬ 
imum  and  making  it  quite  clear  to  the  public  that  amounts  over  this  figure  are 
not  insured.  This  is  only  returning  to  the  position  we  were  in  before  the  recent 
crisis.  The  systen  still  has  to  be  improved  by  checking  self-dealing,  by  tight¬ 
ening  regulation  and  probably  by  limiting  ownership. 

The  writer  is  well  aware  that  it  would  not  be  easy  to  go  back  to  the  $20,000 
maximum  after  what  has^  happened,  and  that  includes  the  way  in  which  the  Seaway- 
Greymac-Crown  depositors  were  reimbursed  as  well  as  the  increase  in  insurance 
to  $60,000.  The  taxpayer  (and  the  stronger  financial  institutions)  may  be  for¬ 
given  if  they  regard  the  increase  in  the  maximum  insurance  as  a  special  bonus 
after  the  fact  to  a  relatively  small  group  of  people  who  were  unfortunate  but 
also  unwise. 

The  taxpayer  may  even  be  puzzled  to  know  why  in  fact  all  the  deposits  of 
these  companies  were  made  good  by  C.D.I.C.  and  the  Ontario  Government.  The  rea¬ 
sons  as  the  writer  understands  than  were  that  it  was  believed  there  might  be 
enough  assets  to  ultimately  pay  off  most  of  the  deposit  liabilities,  over  and 
above  the  coverage  of  the  insurance.  A  further  ^ument  ^plicable  to  Crown  was  that 
early  liquidation  of  its  principal  assets  would  make  it  impracticable  to  sell 
as  a  going  concern,  particularly  since  liquidation  would  have  led  to  the  loss 
of  most  of  its  substantial  estates  and  trusts  business.  However,  it  is  not  al¬ 
together  clear  why  the  depositors  with  more  than  $60,000  should  have  been  taken 
completely  off  the  hook  when  full  realization  of  the  assets  necessary  to  re¬ 
imburse  the  government  bodies  involved  was  likely  to  take  seme  years  and  was 
subject  to  substantial  risk. 
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This  is  an  embarrassing  precedent  since  it  suggests  that  in  addition  to 
the  $60,000  insurance,  further  risks  may  be  taken  to  pay  more.  We  are  not  talking 
about  short-term  advances  to  get  over  a  hump,  but  about  real  risks  which  take  a 
long  time  to  work  out  and  sane  of  which  may  not  work  out  at  all.  Accordingly, 
the  man  on  the  street  has  sane  basis  for  the  view  that  the  maximum  is  more  than 
$60,000,  and  the  present  problems  with  a  Saskatchewan  canpany  dananstrate  the 
strength  of  this  implication. 

If  it  is  regarded  as  politically  impossible  to  go  back  to  the  $20,000 
maximum,  then  there  is  merit  in  the  idea  that  the  depositor  rather  than  all  the 
conpanies  subject  to  insurance  should  pay  the  extra  premium.  If  he  doesn't  want 
to  have  the  extra  insurance  he  does  not  have  to  take  it.  Or  to  put  it  another 
way,  why  should  the  institutions  with  good  records  pay  the  extra  cost  of  further 
protecting  the  weaker  or  less  experienced?  It  is  a  tough  question  and  is  made 
more  canplicated  by  the  widespread  belief  that  the  Federal  Government  and  the 
Bank  of  Canada  could  never  allow  one  of  the  big  banks  to  fail.  Though  nothing 
is  certain,  and  a  little  doubt  is  a  good  thing,  the  writer  is  inclined  to  agree 
with  this  view  because  the  financial  system  as  a  whole  and  the  other  big  banks 
in  particular  could  scarcely  face  such  a  development.  There  would  probably  be 
concerted  action  of  one  kind  or  another.  The  problems  of  the  Continental  Illinois 
Bank  in  the  United  States,  where  the  depositors  came  out  all  right  but  the  owners 
and  the  government  did  not,  illustrate  the  point. 

This  kind  of  conment  may  not  appear  helpful  since  it  demonstates  how 
difficult  the  decisions  are.  But  the  fact  is  that  to  go  the  way  that  is  readily 
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acceptable  politically  will  make  it  easier  to  play  games  at  the  expense  of  an 
efficient  financial  system  and  will  lead  to  new  headaches  in  future.  So  if  we 
go  the  easier  way,  a  major  effort  should  be  made  to  strengthen  other  incentives 
to  desirable  behaviour. 

More  on  Deposit  Insurance 

A  few  further  canments  on  the  subject  of  deposit  insurance.  There  have  been 
a  good  many  suggestions  that  rates  for  such  insurance  should  vary  with  the  risk, 
just  as  ccnmercial  insurance  rates  vary  on  the  perfectly  correct  grounds  that 
some  group  risks  are  better  than  others.  So  why  should  the  best  risks  pay  as 
much  as  the  worst?  This  is  fair  enough  but  when  one  canes  to  setting  the  rates, 
it  becomes  very  difficult.  One  simple  variant  that  might  work  well  would  be  a 
relatively  high  rate  for  new  entries  which  would  be  reduced  to  the  general  rate 
after  say  three  years  of  good  practice.  This  could  be  a  useful  tool  for  regu¬ 
lators  in  steering  new  operators  away  fran  questionable  practices.  But  when  one 
begins  to  think  about  differential  rates  throughout  the  whole  deposit- taking 
area,  the  problem  becomes  extraordinarily  difficult.  How  are  risk  assessments 
to  be  made  as  between  say  banks  and  trust  companies,  or  as  between  operators  in 
the  same  area?  Are  big  ones  safer  than  medium-sized  ones?  All  kinds  of  questions 
leap  to  mind  which  leave  the  writer  with  the  view  that  differences  in  the  insur¬ 
ance  rates  should  be  limited  to  clearly  and  easily  defined  situations,  like  the 
idea  of  a  reward  to  new  entries  for  good  conduct  after  a  test  period.  Even  the 
use  of  higher  rates  as  a  penalty  raises  troublesane  questions.  The  increases 
would  have  to  be  very  large  to  have  much  effect  and  in  any  case,  the  powers  of 
the  regulator  of  trust  and  loan  companies  to  control  the  ratio  between  capital 
and  deposits  and  to  approve  or  disapprove  additions  to  capital  are  probably  much 


more  effective. 
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Problems  of  Concentration 

Most  of  these  comments  have  had  to  do  with  the  problem  of  solvency  in  the 
trust  and  loan  business.  Before  closing,  I  should  like  to  raise  one  question 
related  to  the  problem  of  concentration.  At  present,  most  policy  as  it  relates 
to  concentration  has  to  do  with  restraining  the  banks.  The  chartered  banks  are 
not  permitted  to  take  each  other  over  or  to  amalgamate  without  the  Federal  Gov¬ 
ernment's  approval  (and  this  practice  has  also  applied  to  federally  incorporated 
insurance  companies  as  well).  What  the  Government's  criteria  are  for  approving  or 
disapproving  such  actions  are  not  codified,  though  they  are  obviously  related  to  the 
public  impression  that  banks  are  big  enough  if  not  too  big  already.  They  are  cer¬ 
tainly  the  major  financial  institutions,  accounting  for  about  half  the  total 
financial  activity  in  the  country.*  As  for  control  of  the  banks,  it  is  simply  pro¬ 
hibited  by  the  10%  ownership  restriction  for  individuals,  corporations  and  re¬ 
lated  groups.  For  these  reasons,  takeovers  have  not  hit  the  banks  nor  have  the 
banks  tnemselves  been  permitted  to  engage  in  takeovers  of  other  financial  insti¬ 
tutions  in  Canada. 

In  other  areas,  however,  there  may  be  a  growing  trend  toward  concentration. 
Power  Corporation  has  for  quite  a  long  time  controlled  insurance  companies,  a 
trust  ccmpany  and  a  finance  corrpany,  as  well  as  non-financial  companies.  Trilon, 
which  is  part  of  a  family  errpire,  has  recently  acquired  the  largest  Canadian 
trust  ccmpany,  one  of  the  largest  insurance  ccmpanies  and  the  largest  real-eatate 
company.  Genstar  has  acquired  a  large  trust  ccmpany.  The  Jackman  group,  which 
includes  an  insurance  ccmpany  and  a  finance  ccmpany,  has  recently  combined  the 
National  Trust  and  Victoria  and  Grey  Trust  ccmpanies.  Synergy  is  seen  in  seme 
takeovers  by  say  bringing  in  trust  business  frem  real  estate  operations,  by 

*However,  the  proportion  is  well  under  50%  if  the  moneys  in  the  hands  of  the  trust 
companies  for  estates  and  trusts  and  the  moneys  in  pension  funds  are  included. 
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steering  insurance  business  to  trust  customers  and  so  on.  This  sort  of  thing 
is  sometimes  described  as  the  develcpnent  of  cne-stop  or  department- store 
financial  business,  an  objective  which  the  big  banks  have  appeared  to  be  pursuing 
in  broadening  their  business,  though  they  have  been  slowed,  if  not  quite  stopped, 
by  the  legal  obstacles  reserving  the  trust  business  for  trust  companies  and  the 
insurance  business  for  insurance  companies.  Advantages  to  conglomerates  are  also 
evident  in  the  potential  markets  available  for  financial  business  in  the  many 
large  non-financial  corporations  controlled  or  strongly  influenced  by  them. 


Many  questions  arise.  One  clearly  is,  how  can  the  principle  of  no  self¬ 
dealing  be  applied  to  conglomerates?  Surely,  self-dealing  is  likely  to  be  en¬ 
couraged.  It  is  nothing  more  than  marketing  within  one's  own  organization.  Some 
standards  can  no  doubt  be  applied  to  substantial  financial  transactions  but 
there  are  a  variety  of  ways  of  doing  things  that  are  regarded  as  necessary,  and 
one  wonders  how  effective  such  standards  might  be.  Thus  conglomerates  are  allowed 
to  do  things  that  the  banks  are  not. 

Conglomerates  may,  of  course,  provide  better  or  even  cheaper  financial 
services.  They  may  introduce  more  modem  management  methods  which,  combined  with 
the  skills  of  the  institutions  they  have  acquired,  could  produce  more  efficient 
and  competitive  operations.  Packaging  some  financial  services  might  be  useful. 

But  by  emphasizing  the  profit-centre  approach,  the  conglomerates  may  reduce  the 
quality  or  the  variety  of  services.  There  are  merits  in  independent  insurance 
and  trust  companies  in  terms  of  specialization  and  the  related  skills.  There  is  still 
merit  in  preventing  the  banks  from  moving  in  on  them,  as  the  law  tries  to  do. 

Is  it  better  that  equally  big  non-financial  corporations  should  do  it  instead? 

Should  not  the  trust  companies  be  protected  from  them  as  well  as  from  the  banks? 
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When  the  Royal  Commission  on  Banking  and  Finance  issued  its  report  in  1964, 
the  writer  believed  that  the  trust  and 'estates  business  should  be  protected  fran 
the  banks.  Now,  however,  the  problem  is  ccmplicated  by  the  notable  increase  in 
the  control  of  trust  companies  by  groups  and  conglcmerates  other  than  the  banks. 
In  these  circumstances,  it  could  be  argued  that  banks  should  be  freed  to  do  what 
conglomerates  are  now  doing,  or  that  restrictions  similar  to  those  affecting 
the  banks  should  be  applied  to  companies  and  individuals  as  well.  The  first 
proposal  would  certainly  strengthen  the  trend  towards  concentration,  and  prob¬ 
ably  to  an  undesirable  degree.  The  other  choice,  which  the  writer  favours,  would 
be  to  limit  ownership  of  trust  and  loan  companies,  as  suggested  earlier,  to  20% 
at  the  most.  Such  a  move  would  at  one  stroke  make  an  important  contribution  to 
the  problems  of  solvency  as  well  as  work  to  reduce  those  of  concentration.  So 
far  as  the  insurance  companies  are  concerned,  the  majority  of  those  not  already 
in  a  conglomerate  or  group  are  mutual  companies  and  would  be  very  difficult  for 
a  non- insurance  company  to  take  over,  though  it  is  conceivable  that  an  insurance 
company  which  was  part  of  a  conglomerate  might  try  to  do  so. 
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SUMMARY 


I.  It  is  probably  in  the  short-term  interests  of 
Gordon  Capital  and  certain  other  members  of  the  Canadian 
Securities  Industry  to  restrict  non-resident  investment 
bankers  and  dealers  as  well  as  non-industry  institutions 
from  access  to  the  Industry;  and  simultaneously  to  reduce  or 
even  eliminate  the  use  of  "exemptions"  in  the  private 
placement  market  sector  of  Canada's  capital  market. 

II.  However,  in  the  interest  of  Canada's  capital 
markets  and  in  the  real  long  term  best  interests  for  our 
Industry,  we  cannot  in  good  conscience  recommend  adoption  of 
these  principles  as  recommended  in  the  Joint  Securities 
Industry  Committee's  Report.  To  adopt  the  JSIC  Report  would 
be  in  the  interests  of  the  very  few  "have"  'dealers  -  at 
least  in  the  short  term  -  and  would  virtually  eliminate  the 
prospect  of  other  members  of  the  Industry  developing 
significant  capital,  technology  and  international 
expertise.  On  the  other  hand,  to  open  the  doors  without 
restriction  to  either  non-resident  ownership  or  non-industry 
ownership  would  be  irresponsible.  The  Gordon  Capital 
proposal  is  a  middle  of  the  road  approach. 

III.  Gordon  Capital  states  unequivocally  that  control 
of  Canada's  Securities  Industry  must  remain  in  the  hands  of 
the  Canadian  owner-operator. 
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IV. 


Within  this  framework  our  Submission: 

(A)  presents  an  "independent"  review  of  some  of  the 
basic  trends  we  have  all  witnessed  in  our 
Industry ; 

(B)  addresses  the  perceived  "evils"  of  non-industry 
penetration  into  Canada's  capital  markets; 

(C)  addresses  the  important  benefits  of  non-industry 
and  non-resident  ownership  (capital,  technology 
and  international  experise);  and 

(D)  proposes  a  significant  increase  in  non-resident 
and  non-industry  ownership,  consistent  with 
Canadian  owner-operator  control. 
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1  .  INTRODDCTION 

1.1  Three  Fundamental  Issues:-  In  announcing  its 

policy  review,  the  Ontario  Securities  Commission  (the 
"Commission")  has  indicated  that  it  is  primarily  concerned 
with  three  inter-related  issues: 

(i)  the  sources  and  quality  of  capital  that  will  be 


available  to  the  domestic  securities  industry  to 
handle  further  growth,  innovate  and  compete  with 
other  providers  of  financial  services; 

(ii) 

whether  and  to  what  extent  non-resident, 
institutional  or  other  non-industry  participation 
in  the  domestic  securities  industry  is  necessary 
or  desirable;  and 

(iii) 

to  the  extent  outside  participation  is  permitted, 
how  and  to  what  extent  such  activities  should  be 
regulated  by  the  Commission. 

1.2 

Gordon  Capital  Adopts  Declared  Attitude:-  Gordon 

Capital  Corporation  ("Gordon  Capital"),  formerly  Daly  Gordon 
Securities,  adopts  with  enthusiasm  the  comments  which  the 
Commission  or  its  Counsel  have  already  made  on  these 


issues. 

In  particular: 

(i) 

As  to  the  Goal  of  Regulation :- 

"It  is  essential  that  the  Canadian  securities 
industry  be  allowed  and  encouraged  to  maintain  its 
presence  among  the  most  innovative  and  competitive 
market  intermediaries  in  the  world." 

(ii) 

Minimal  Regulation:- 

"Concerns  about  undue  foreign  domination  are 
generally  unrelated  to  the  reasons  why  outside 
participants  would  like  to  enter  the  Canadian 
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market  and  to  the  effect  of  their  entry.  It 
should  also  be  noted  that  such  entry  often  fosters 
international  trade  and  serves  to  strengthen, 
rather  than  weaken,  the  domestic  economy. 

Certainly  it  appears  that  the  ability  of 
non-resident  firms  to  rely  upon  registration 
exemptions  has,  to  date,  contributed  additional 
liquidity,  service,  competition  and  product 
innovation  to  Canadian  issuers  and  institutional 
investors. " 

(iii)  As  to  the  Merits  of  Foreign  Participation 

"To  the  extent  that  [ownership  restrictions  and 
registration  requirements]  interfere  with  free 
market  forces,  the  Commission's  desire  is  to 
.identify  the  least  restrictive,  while  still 
effective,  regulatory  framework." 

1.3  Protectionism  vs.  Free  Trade:-  The  issues  of 
adequacy  of  capital,  foreign  ownership  and  institutional 
participation  in  the  Securities  Industry  are  not  new.  They 
are  issues  which  have  been  debated  ad  nauseum  and  by  their 
continuous  reappearance  now  demand  to  be  resolved.  Like 
many  discussions  which  relate  to  any  aspect  of  trade  and 
commerce,  these  are  issues  which  lead  to  a  dramatic 
polarization  of  views. 

1.4  Protection  from  Ccxnpetition  or  Strengthen  Ability 
to  Conpete:-  The  dialogue  to  take  place  before  the 
Commission  in  November,  1984  on  the  issues  set  forth  above 
essentially  resolves  into  one  central  question.  Should 
regulation  of  the  Securities  Industry  in  Canada  be  designed 
to  protect  the  domestic  industry  from  competition  or  should 
it  be  designed  to  enable  the  Securities  Industry  to  compete 
effectively? 
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1.5  Security  Blanket  or  Strait-Jacket:-  The  view  of 

Gordon  Capital  on  this  question  is  well  known.  That  view 
is ; 

IT  IS  TIME  FOR  THE  DOMESTIC  INDUSTRY  TO 
BECOME  LESS  INSULAR,  TO  LOOK  OUTWARD,  TO 
RESIST  THE  "EASY  FIX"  OF  HIDING  BEHIND 
PROTECTIONIST  REGULATIONS  AND  TO  SEEK 
THE  CAPABILITY  OF  ATTRACTING  CAPITAL  AND 
EXPERTISE  TO  ENABLE  IT  TO  COMPETE 
EFFECTIVELY  AS  A  REPRESENTATIVE  OF 
CANADIAN  ISSUERS  AND  THE  GENERAL  PUBLIC 
IN  ALL  CAPITAL  MARKETS. 

Essentially,  the  Submission  of  Gordon  Capital  is  that  the 
security  blanket  of  regulations  wrapped  around  the  domestic 
industry  is  in  fact  a  strait- jacket .  The  strait- jacket  must 
be  removed  in  order  that  the  industry  can  improve  its 
market  share  of  the  capital  raising  industry. 

2.  ADEQUACY  OF  CAPITAL 

2.1  Is  Industry  Capital  Adequate?:-  Is  the  capital 
available  to  the  domestic  securities  industry  adequate  to 
handle  future  growth,  allow  the  industry  to  innovate  and 
compete  with  other  providers  of  financial  services?  This  is 
one  of  the  questions  raised  by  the  Commission. 

2.2  JSIC  Answer:-  The  response  of  the  Joint 
Securities  Industry  Committee  Report  (the  "JSIC  Report")  is 
at  best  complacent.  The  response  is  found  in  sections  2.08 
and  2.10  of  the  JSIC  Report  as  follows:- 
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"As  in  any  competitive  industry,  specific  firms 
may  from  time  to  time  suffer  capital  problems,  but 
the  industry  as  a  whole  has  substantial  unused 
capital  raising  capacity^" 

"The  quality  and  range  of  services  provided  by  the 
securities  industry  are  the  best  confirmation  of 
capital  adequacy  and  competitive  structure." 

2.3  Specific  Firms  Have  Problems:-  THERE  IS  A  WELL 

KNOWN  ADAGE  THAT  "HISTORY  IS  WRITTEN  BY  THE  SURVIVORS".  IN 

THIS  CONTEXT,  THE  JSIC  REPORT  IS  BEING  WRITTEN  BY  THE 

SURVIVORS.  Whatever  may  have  been  the  reason  for  the 

mergers  in  question  or  the  disappearances  of  member  firms, 

one  cannot  help  speculating  on  whether  any  of  the  following 

firms  would  be  quite  so  sanguine  (as  the  survivors  who  are 

responsible  for  the  JSIC  Report)  in  the  attitude  that 

although  specific  firms  might  from  time  to  time  suffer 

capitail  problems,  the  industry  as  a  whole  had  adequate 

capital:- 

Harris  &  Partners 
A.E,  Ames  &  Co.  Limited 
Fry,  Mills,  Spence 
Cochrane,  Murray 
Doherty,  Roadhouse 
Bongard,  Leslie 
-  Greenshields 
Crang 

Morgan,  Ostiguy  &  Hudon 

Osier,  Hammond  and  Nanton,  et  al . 


Whether  or  not  those  firms  had  adequate  capital  at 
the  time  of  their  demise  or  when  they  merged  with  other 
firms,  one  cannot  help  wondering,  had  the  rules  been 
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different  and  had  a  greater  degree  of  foreign  or 
institutional  involvement  been  possible,  would  they  have 
disappeared  as  independent  entities?  We  do  not  know. 
However,  what  we  do  know  is  that  one  of  the  irrefutable 
results  of  the  disappearance  of  these  firms  to  the  community 
which  the  Securities  Industry  serves,  has  been  a  marked 
reduction  in  the  choice  available  and  naturally  a  greater 
degree  of  concentration! 

2*4  What  Does  Adequate  Mean?-  In  order  to  understand 

the  JSIC  Report's  conclusion  that  the  Industry  has 

substantial  unused  capital  raising  capacity  (and  therefore 

has  adequate  capital)  one  must  understand  the  JSIC  Report's 

definition  of  adequacy.  Consider,  for  example,  their 

remarks  in  Appendix  II  to  the  JSIC  Report 

"...In  most  firms  and  in  the  aggregate,  capital 
contributed  by  members  of  the  firm  and 
shareholders  is  sufficient  to  cover  regulatory 
needs,  while  standby  loans  and  subordinated  loans 
from  financial  intermediaries  are  available  as  a 
cushion  to  cover  short-term  needs  and  to  enhance 
the  ability  of  firms  to  participate  effectively  in 
volatile  markets." 

The  key  phrases  are  "cover  regulatory  needs"  and  "short-term 

needs".  Compare  this  with  the  Commission's  own  phrase 

"...maintain  its  presence  among  the  most 
innovative  and  competitive  market  intermediaries 
in  the  world ..." 
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and  you  have  in  essence  the  polarization  between  the  JSIC 
Report  and  the  Commission.  The  attitude  of  the  JSIC  Report 
toward  capital  is  a  "bare  minimum"  approach.  The  attitude 
reflected  in  the  Commission's  phraseology  is  forward  looking 
and  competitive. 

2.5  Declining  Market  Shares-  What  has  been  happening 

to  the  market  share  of  the  industry?  The  JSIC  Report  itself 
concedes  that  if  the  Industry  were  not  responsive  to  the 
needs  of  customers  this  would  lead  quickly  to  loss  of  those 
customers,  not  only  to  other  securities  firms  but  also  to 
financial  intermediaries  in  Canada  or  international 
financial  markets.  We  believe  that  a  comprehensive  study 
should  be  undertaken  with  respect  to  whether  the  market 
share  Of  the  Canadian  investment  dealers  has  decreased  in 
recent  years.  Such  a  survey  would  involve  access  to  the 
statistics  relating  to  capital  raised  by  the  Canadian 
chartered  banks,  the  capital  raising  function  of  trust 
companies,  co-operatives  and  credit  unions,  life  insurance 
companies,  the  activities  of  foreign  dealers  in  Canada  and 
the  activities  of  non-registered  members  of  the  private 
placement  industry  amongst  others,  leading  investment  into 
such  areas  are  tax  shelters,  energy  related  partnerships, 
murbs,  movies,  scientific  research  credits,  etc...  The 
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figures  set  forth  below  are  not  in  any  way  comprehensive, 
but  they  may  nonetheless  be  of  interest  in  considering  the 
question  whether  the  Canadian  Investment  Dealers'  market 
share  has  dropped,  remain  static  or  increased.  DESPITE  THE 
IMPLICATION  THROUGHOUT  THE  JSIC  REPORT  (THAT  ALL  IS  WELL)  WE 
BELIEVE  THAT  THE  OVERALL  MARKET  SHARE  OF  INVESTMENT  DEALERS 
IN  THE  CAPITAL  RAISING  FUNCTION  FOR  CANADIAN  CORPORATE 
ISSUERS  (AND  THE  CAPITAL  MARKET  GENERALLY)  HAS  DRAMATICALLY 
DECREASED.  Table  1  below  indicates  the  percentage  of 
government  bond  underwritings  conducted  by  Canadian 
Investment  Dealers.  This  percentage  dropped  slightly  from 
1974  (56.4%)  to  1983  (56.2%)  and  so  far  has  largely  been 
sheltered  from  competitive  attrition  by  virtue  of  government 
policy. 
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TABLE  1 

GOVERNMENT  BOND  UNDERWRITINGS 
BY  CANADIAN  INVESTMENT  DEALERS 


Government  Bond 


Government  Bond 
Underwritings  by 
Canadian 

Investment  Dealers 


Underwritings  By 
Canadian 

Investment  Dealers 
($  Millions) 

Gross  New 
Government 
Bond  Issues 
( Mill ions ) 

as  a  Percen 
Gross  Gove 
Bond  Iss 
(Per  Ce 

1975 

8,764 

15,547 

56.4 

1976 

1  1,734 

18,045 

65.0 

1977 

11  ,875 

18,957 

62.6 

1978 

12,976 

25,196 

51.5 

1979 

13,314 

24,780 

53.7 

1980 

16,037 

26,668 

60.1 

1981 

16,005 

35,917 

44.6 

1982 

20,853 

41 ,087 

50.8 

1983 

23,732 

42,192 

56 . 2 

Source ; 

Investment  Dealers 

Association ; 

Bank  of  Can 

Review 


Table  2  below  illustrates  the  percentage  of 
corporate  bond  underwritings  conducted  by  Canadian 
Investment  Dealers,  which  declined  from  100%  in  1975  to  71% 
in  1983.  What  is  also  shocking  is  the  lack  of  volume 


growth  in  this  sector  of  the  Capital  Market  as  compared  with 
Government  Bond  Underwritings, 


TABLE  2 


CORPORATE  BOND  UNDERWRITINGS 
BY  CANADIAN  INVESTMENT  DEALERS 


Corporate  Bond* 
Underwritings  By 
Canadian 

Investment  Dealers 
($  Millions) 

Gross  New 
Corporate 
Bond  Issues 
( Millions ) 

Corporate  Bond 
Underwritings  by 
Canadian 

Investment  Dealers 
as  a  Percentage  of 
Gross  Corporate 
Bond  Issues 
(Per  Cent) 

1975 

4,045 

4,027 

100.0 

1976 

4,750 

5,228 

90.9 

1977 

4,218 

6,570 

64.2 

1978 

3,277 

6,242 

52.5 

1979 

3,637 

4,408 

82.5 

1980 

5,184 

5,736 

90.4 

1981 

9,801 

8,549 

100.0* 

1982 

6,694 

7,328 

91  .3 

1983 

3,961 

5,575 

71  .0 

*  Corporate  Bond  Underwritings  by  dealers  are  overstated  to 
the  extent  that  Canadian  issues  distributed  abroad  are 
included  even  when  Canadian  dealers  are  not  lead 

underwriters.  The  result  of  this  overstatement  and  that 
information  is  derived  from  two  sources  is  that  ratios 
may  on  occasion  exceed  unity. 

Source:  Investment  Dealers  Association;  Bank  of  Canada 

Review 
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Table  3  below  highlights  the  percentage  of 
corporate  equity  underwritings  conducted  by  Canadian 
Investment  Dealers,  which  dropped  from  90.1%  in  1975  to 
76.7%  in  1983. 


TABLE  3 

CORPORATE  EQUITY  UNDERWRITINGS 
BY  CANADIAN  INVESTMENT  DEALERS 

Corporate  Equity 
Underwritings  by 
Canadian 

Corporate  Equity*  Investment  Dealers 


Underwritings  By 
Canadian 

Investment  Dealers 
($  Millions) 

Gross  New 
Equity 
Issues 
( Millions) 

as  a  Percentage  of 
Gross  Corporate 
Equity  Issues 
(Per  Cent) 

1975 

1,180 

1,310 

90. 1 

1976 

1,242 

1  ,351 

91.9 

1977 

2,386 

3,269 

73.0 

1978 

2,506 

7, 134 

35.1 

1979 

2,987 

4,71 1 

63.4 

1980 

5,789 

6,121 

94.6 

1981 

5,013 

8,668 

57.8 

1982 

3,734 

5,477 

68.2 

1983 

6,345 

8,276 

76.7 

*  Corporate  Equity  Underwritings  by  dealers  are  overstated 
to  the  extent  that  Canadian  issues  distributed  abroad  are 

included  even  when  Canadian  dealers  are  not  lead 
underwriters . 

Source:  Investment  Dealers  Association;  Bank  of  Canada 

Review 
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2.6  Has  Capital  Grown?-  While  this  perceived  loss  of 

market  share  has  been  taking  place,  what  has  happened  to  the 

industry's  capital?  According  to  the  JSIC  Report 

"Since  1975,  regulatory  capital  employed  in  the 
industry  has  grown  at  an  annual  compound  rate  of 
16%  per  year.  In  real  terms,  after  adjusting  for 
inflation,  this  reflects  a  real  growth  in  capital 
employed  in  the  industry  of  approximately  7%  per 
year,  significantly  above  the  growth  in  gross 
national  product." 

—  and  further;- 

"A  review  of  the  historical  capital  levels  for  the 
industry  as  a  whole  as  provided  by  the  National 
Contingency  Fund  indicates  an  increasing  amount  of 
excess  net  free  capital." 

The  fact  that  real  capital  has  grown  by 

approximately  7%  per  annum  leaves  unanswered  several 

critical  questions.  How  does  this  growth  in  capital  compare 

with  the  growth  in  capital  of  other  aspects  of  the  financial 

intermediary  and  market  intermediary  world?  How  much  growth 

is  adequate  in  order  to  allow  the  Industry  to  keep  pace  with 

the  increasing  demands  for  capital  by  the  business 

community?  Is  the  growth  in  net  free  capital  a  reflection 

of  profitability  and/or  injection  of  new  capital  into  the 

Industry;  or  is  it  a  reflection  of  declining  market  share 

and  therefore  an  increasingly  high  percentage  of  capital 

being  "excess  net  free  capital"?  Additionally,  one  is 

always  left  in  any  discussion  of  "adequate  capital"  with  the 
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ultimate  question;  —  even  if  capital  is  "adequate",  is  more 
capital  bad;  and  bad  for  whom? 

2.7  C<»iparative  Growth  of  Investaent  Dealers  and 

Others:-  Table  4  below  sets  forth  the  growth  in  capital  of 
Canadian  Investment  Dealers  over  the  period  from  1973  to 
1983.  As  indicated,  the  growth  in  share  capital  has  been  a 
modest  98%  with  the  total  of  all  capital,  including  retained 
earnings  and  subordinated  debt  growing  by  224%. 
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TABLE  4 

CANADIAN  INVESTMENT  DEALERS*  CAPITAL 

($  Thousands) 


Retained 
Earnings  Plus 


Preferred 

Common 

Total 

Contributed 

Surplus 

Subordinated 
Debt  (a) 

Total 

1973 

20,341 

22,038 

42,379 

96,878 

46,311 

185,568 

74 

19,618 

20,485 

40,103 

85,891 

52,556 

1  78 , 550 

75 

13,873 

21,556 

35,429 

92,681 

49,024 

177,134 

76 

12,148 

23,496 

35,644 

94,983 

55,870 

186,497 

77 

18,110 

25,577 

43,687 

96,378 

53,747 

193,812 

78 

21 ,477 

27,981 

49,458 

119,748 

57,525 

226,731 

79 

22,760 

35,498 

58,268 

168,724 

74,081 

30 1 , 073 

80 

20,350 

41 ,807 

62,157 

263,389 

115,952 

44  1  ,  498 

81 

19,096 

48,346 

67,442 

261,048 

1 38,478 

466,968 

82 

13,831 

54,704 

68,535 

271  ,896 

130,927 

471  ,358 

83 

18,085 

65,990 

84,075 

344,919 

182,873 

60 1 , 867 

1973-83 
{%  increase) 

98% 

246% 

295% 

224% 

(a)  Include  subordinated  loans  from  chartered  banks,  shareholders  and 
others.  In  1983,  the  $182,870  thousand  breaks  down  as  follows: 
shareholders,  $95,284;  and  others,  $87,589. 


Source 


Statistics  Canada:  61-006.  Data  are  for  the  fourth  quarter  of 
each  year. 
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2.8  Bank  Capital:- 

happened  elsewhere  during 
Table  5  below,  during  the 
of  the  Canadian  chartered 


Consider,  by  comparison,  what  has 
a  similar  period.  As  indicated  in 
period  from  1973  to  1983  capital 
banks  increased  by  477%. 


TABLE  5 


BANK  CAPITAL 

($  Million) 


Shareholders ' 
Equity 

Debentures 

Outstanding 

Total 

1973 

2,222 

657 

2,879 

1974 

2,465 

780 

3,245 

1975 

2,914 

952 

3,866 

1976 

3,344 

1 ,169 

4,513 

1977 

3,845 

1,308 

5,153 

1978 

4,742 

1 ,525 

6,267 

1979 

5,674 

2,010 

7,684 

1980 

6,721 

2,166 

8,887 

1981 

11,199 

2,652 

13,851 

1982 

12,473 

2,552 

15,025 

1983 

14,085 

2,529 

16,614 

1973-1983 

( Percentage 

Increase ) 

534% 

285% 

477% 

Source:  Bank  of  Canada,  Statistical  Summary.  Data  for  end 

of  year 
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2.9  O.S.  Industry  Growths-  Tables  6  and  7  attempt  to 

compare  in  a  brief  way  what  has  been  happening  in  Canada  and 
the  United  States  as  of  March  1977  and  at  the  end  of  1982. 

In  1977  Merrill  Lynch  &  Co.  had  approximately  three  times 
the  capital  of  the  entire  Canadian  industry  and  was  the  only 
foreign  dealer  whose  capital  exceeded  the  TOTAL  capital  of 
the  domestic  industry.  However,  by  1982  while  Merrill  Lynch 
was  still  3  times  the  domestic  industry,  there  were  four 
firms  each  of  which  had  more  capital  than  the  entire 
Canadian  industry.  In  1977  if  one  combines  the  capital  of 
all  Canadian  dealers  with  the  capital  of  Merrill  Lynch  & 

Co.  (then  the  only  foreign  dealer  individually  ranking  ahead 
of  the  combined  TOTAL  capital  of  the  94  Canadian  investment 
dealers) ,  the  capital  of  the  domestic  industry  represented 
approximately  24%  of  the  total.  In  comparison,  at  the  end 
of  1982,  if  one  combines  the  capital  of  all  of  the  Canadian 
Investment  Dealers  with  that  of  all  American  dealers  whose 
capital  exceeded  that  of  the  Canadian  Industry,  the  capital 
of  the  Canadian  investment  dealers  equals  12%.  We  believe 
that  if  the  figures  were  calculated  at  the  present  time  the 
disparity  in  growth  between  the  Canadian  Industry  and  the 
American  Industry  would  be  even  more  dramatic.  All  of  this 
regardless  of  the  fact  that  Canada  experienced  the  same 
basic  rate  of  growth  in  economic  activity  during  the  period. 
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TABLE  6 

CAPITALIZATION  OF  FIVE  LARGEST 
UNITED  STATES  SECURITIES  FIRMS, 

WITH  COMPARATIVE  CANADIAN  DATA 

As  of  March  31,  1977 

(In  Thousands  of  Dollars) 

Canadian 


U.S.  Firms 

Capital^ 

Firms 

1 

Merrill  Lynch 

640,000 

200,000 

All  9  4 

192,000 

60  largest 

2 

Salomon  Brothers 

192,000 

180,000 

40  largest 

3 

Dean  Witter  Reynolds 

176,000 

157,000 

20  largest 

4 

Bache  Halsey  Stuart  Shields 

1  52,000. 

5 

E.F.  Hutton 

11  major  U.S.  regional  firms 

150,000 

130,000 

123,000 

10  largest 

Capital  includes  equity  and  subordinated  debt. 


Source:  United  States  data.  Securities  Week  (New  York), 

October  17,  1977. 
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TABLE  7 

SIX  LARGEST  U.S.  INVESTMENT  BANKERS/BROKERAGES 
WITH  INSERTED  CANADIAN  DATA 

December  31 >  1982 


Rank  Name  of  Firm 


Total  Capital 


1  . 

2. 

3. 

4. 


Merrill  Lynch  &  Co. 

Salomon  Brothers  Holding  Co. 
Shearson  American  Express 
The  E.F.  Hutton  Group 


$  1,685,277 

1 ,091  ,600 
836,615 
608,061 


All  98  Canadian  Firms 


576,990 


All  79  TSE  Member  Firms 


523,490 


40  Largest  TSE  Members 


493,550 


5.  Goldman,  Sachs  &  Co.  478,000 

6.  Prudential-Bache  Securities  443,474 


20  Largest  TSE  Members 


431,418 


10  Largest  TSE  Members  344,797 

Source;  Institutional  Investor,  for  U.S.  firms  (figures  in 
$U.S.),  TSE  for  Canadian  firms  (figures  in  $Cdn.) 


2.10  "Adequate"  Capital  and  Growth  Capital  are  not 
Synonymous:-  These  tables  indicate  that  whether  or  not  the 
Canadian  Securities  Industry  has  "adequate  capital"  to  meet 
regulatory  and  short-term  needs,  faster  capital  formation 
growth  is  occurring  in  the  banking  sector  and  among  members 
of  the  international  investment  dealer  community.  Why? 

2.11  Disincentives  to  Growth:-  it  is  not  within  the 
scope  of  this  Submission  to  analyze,  with  the  degree  of 
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statistical  background  which  is  warranted,  all  the  various 
forces  which  have  led  to  growth  in  the  Canadian  banking 
sector  or  in  the  foreign  dealer  community  outstripping 
the  performance  of  Canada's  Securities  Industry.  Any 
comparison  of  bank  capital  with  capital  in  the  Securities 
Industry  must  be  used  with  caution  due  to  differences  in  the 
businesses  carried  on  by  the  two  groups.  There  are, 
however,  a  number  of  factors  at  work  which,  in  the  view  of 
Gordon  Capital,  account  for  the  apparent  result 

(i)  the  Canadian  Securities  Industry  has  been  insular 
in  its  attitude,  seeking  generally  to  preserve  for 
itself  its  protected  environment  in  contrast  with 
the  other  intermediaries  (domestic  and  foreign) 
whose  growth  in  capital  is  unimpeded  by 
regulations  and  self  regulatory  Organizations' 
by-laws; 

( ii)  regulations  which  have  discriminated  against 
foreign  and  non-industry  participation  have 
discouraged  foreign,  institutional  and 
non-industry  investors  from  taking  any  significant 
interest  in  Canadian  firms  and  from  injecting 
capital  or  technology  to  any  meaningful  degree; 
and 

(iii)  notwithstanding  the  ability  to  seek  capital  from 
the  general  public,  this  route  has  not  been  used 
by  Canadian  dealers  with  any  frequency  because  of 
the  low  price/earnings  multiples  available.  These 
low  multiples  are,  in  the  view  of  Gordon  Capital, 
a  result  of  the  market's  perception  that  the 
growth  potential  of  Canadian  firms  is  limited 
under  the  existing  regulatory,  policy  and  by-law 
environment . 
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2.12  Issuers  and  Investors  Should  Determine  Adequacy  of 
Capital:-  In  essence,  in  considering  the  question  whether 
the  capital  available  to  the  Securities  Industry  is  adequate 
to  enable  it  to  innovate  and  compete  effectively,  Gordon 
Capital  believes  that  the  answer  to  this  question  can  best 
be  determined  by  issuers  of  capital  and  investors  of 
capital.  The  Commission,  in  coming  to  its  conclusions  on 
this  question,  should  rely  heavily  upon  submissions  obtained 
from  issuers  and  investors.  Inevitably,  the  views  of  these 
groups  represent  an  impartial  commentary  on  the  extent  to 
which  the  investment  community  is  fulfilling  Canada's  needs. 

2.13  Rejection  of  Capital  a  Paradox:-.  Gordon  Capital 
believes  that  it  is  incongruous  for  an  industry  which  is 
completely  devoted  to  raising  the  maximum  amount  of  new 
capital  for  others,  to  adopt  a  contradictory  posture  on  its 
own  behalf  as  has  been  recommended  through  the  JSIC  Report. 

Of  course,  Gordon  Capital  is  not  adopting  the 
approach  of  "increased  capital  at  any  cost".  Quite  the 
contrary!  As  the  Commission  will  witness  in  the  Conclusion 
of  our  Submission,  Gordon  Capital  strongly  believes  in  the 
principle  of  an  owner-operated  Securities  Industry  in 
Canada.  However,  Gordon  Capital  is  concerned  that  nowhere 
the  JSIC  Report  is  it  suggested  that  more  could  be  done  for 
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issuers  and  investors,  by  the  Canadian  Securities  Industry, 
if  the  Industry  had  more  capital. 

We  will  be  surprised  if  the  Commission  receives 
any  submissions  from  issuers  or  investors  who  take  the 
position  that  more  could  not  be  done  for  them  if  increased 
capital  were  made  avalialbe.  Predictably,  the  proposition 
that  capital  is  adequate  will  only  be  supported  by  those  who 
have  a  vested  interest  in  maintaining  the  status  quo. 

Gordon  Capital  believes  that  an  enlarged  capital  base  can  be 
productively  employed  by  the  Canadian  Securities  Industry 
without  surrendering  our  Industry  to  foreign  or  non-industry 
domination, 

3,  REGULATION  OP  NON-RESIDENT  AND  NON-INDUSTRY  OWNERSHIP 
-  SECURITY  BLANKET  OR  STRAIT-JACKET 

3.1  OSC  Question:-  The  Commission  has  posed  the 

following  question: 

"What,  if  anything,  can  non-resident, 
institutional  or  other  non-industry  participants 
contribute  to  the  securities  industry,  whether  by 
way  of  capital,  expertise,  technology  or  other 
resources?" 

3.2  JSIC  Report  Focus  is  Negative;  Are  There  No 
Benefits?-  It  is  a  telling  indictment  of  the  JSIC  Report 
that  one  can  search  in  vain  for  an  answer  to  this  question! 
The  JSIC  Report  is  devoted  to  pointing  out  the  dangers  which 
are  perceived  to  be  associated  with  non-resident, 
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institutional  and  other  non-industry  participation.  Let  us 
examine,  first,  what  those  perceived  dangers  are  and  whether 


they  are  ill  founded.  Let  us  then  examine  the  real  answer 
to  the  Commission's  question  —  the  important  and  varied 
benefits  which  are  to  be  derived  from  non-resident, 
institutional  and  non-industry  participation. 


3*3  Dangers  -  Choice,  Conflicts,  Capital:-  We 

understand  the  JSIC  Report  to  recommend  that  the  separation 
of  functions  between  market  intermediaries  and  financial 
intermediaries  who  might  otherwise  participate  in  the 
ownership  of  market  intermediaries  is  essential  for  three 


reasons:  choice,  capital  and  conflicts. 

(i)  As  to  choice,  the  JSIC  Report  states  that: 

"The  choice  and  the  competition  would  not  be 
meaningful,  or  would  be  less  meaningful,  if  the 
two  types  of  intermediaries  were  linked  by 
ownership  or  control." 

(ii)  As  to  conflicts,  the  JSIC  Report  states  that: 

"Customers  receiving  guidance  from  a  firm  that 
offers  both  financial  and  market  intermediation 
services  can  never  be  certain  what  economic 
motivation  affects  the  advice  being  given  and  the 
product  being  offered." 


(iii)  As  to  capital,  the  JSIC  Report  states  that: 

"With  their  existing  resources,  the  major 
financial  intermediaries  could  establish  the  basic 
resources  needed  for  a  major  entry  into  market 
intermediation  at  minimal  marginal  costs;  with 
their  existing  customer  lists,  they  could  quickly 
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—  and,  again,  at  minimum  marginal  costs  —  build 
a  base  of  prospective  customers,  many  of  them 
already  indebted  to  the  financial  intermediaries." 

3.4  Gordon  Capital's  View  of  the  Dangers:-  Our 

thoughts  on  these  questions  are  the  following: 

(i)  Choice:  Gordon  Capital  agrees  that  it  is 

important  to  maintain  a  multiplicity  of  choice 
available  to  issuers  and  institutional  and  retail 
purchasers.  However,  it  believes  that  the 
desirability  of  choice  would  be  adequately 
protected  if  institutional  and  other  non-industry 
owners  were  allowed  to  hold  a  much  greater 
percentage  of  the  ownership  of  a  member  of  the 
Securities  Industry,  so  long  as  control  of  the 
member  of  the  Industry  remained  in  Industry 
hands.  The  roles  of  the  Canadian  banking 
community  in  the  underlying  financing  of  the 
activities  of  members  of  the  Securities  Industry 
are  well  known.  The  banking  community  has 
scrupulously  endeavoured  never  to  utilize  their 
position  as  lenders  of  significant  capicai  to  the 
Securities  Industry  and  its  shareholders  to 
dictate  the  members'  activities.  Gordon  Capital 
sees  no  reason  to  believe  that  an  increased  direct 
and  identifiable  participation  in  member  firms  by 
financial  intermediaries  or  other  non-industry 
members  (with  control  remaining  in  industry  hands) 
would  lead  to  any  offensive  conduct  in  the  affairs 
of  the  Securities  Industry. 

(ii)  Conflicts :  The  Securities  Industry  has  for 

decades  been  characterized  by  conflicts.  Issuers 
whose  proposed  issue  of  securities  is  being  priced 
by  an  underwriting  firm  are  aware  that  the  firm 
will  price  the  issue  bearing  in  mind  the  necessity 
of  selling  that  issue  to  its  retail  and 
institutional  clientelle  who  must  be  sufficiently 
well  treated  in  order  to  be  prepared  to  purchase 
securities  again.  Investors  being  offered  issues 
in  the  course  of  primary  distribution  recognize 
that  the  investment  dealer  is  in  many  cases  "long 
the  issue"  by  reason  of  having  taken  on  an 
underwriting  commitment  and,  accordingly,  that  the 
recommendation  to  the  investor  to  purchase  the 
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securities  could  hardly  be  said  to  be  free  from 
conflict. 

These  conflicts,  and  others,  and  we  use  the  term 
advisedly,  have  been  dealt  with  and  accepted  by 
the  community  of  issuers  and  investors.  These 
conflicts  have,  perhaps,  been  dealt  with 
adequately  because  they  are  conflicts  which  are 
disclosed  and  therefore  able  to  be  assessed  and 
dealt  with  by  the  public. 

If  there  is  a  danger  associated  with  non-industry 
participation,  the  danger  would  be  in  respect  of 
undisclosed  conflicts.  Surely  the  ownership  of  a 
significant  equity  interest  in  a  registrant, 
by  a  non-industry  investor,  can  be  required  to  be 
disclosed  in  such  a  way  that  the  public  is  well 
aware  of  the  interest  of  the  outside  party  which 
might  be  considered  to  represent  a  potential 
conflict  at  any  given  time.  Gordon  Capital  does 
not  believe  that  increased  regulation  is  required 
in  order  to  assist  the  investment  community  or  the 
community  of  issuers  and  investors  in  determining 
"what  economic  m.otivation  affects  the  advice  being 
given  and  the  product  being  offered"  other  than 
the  historical  precept  of  full-disclosure. 

(iii)  Capital ;  The  capital  disparity  between  the 

financial  intermediaries  in  Canada  and  the  market 
intermediaries  is  a  fact  of  life  but  it  is  not 
irrelevant  as  suggested  by  the  JSIC  Report.  It 
will  not  disappear.  However,  Gordon  Capital 
believes  that  the  fact  that  a  gigantic  capital 
disparity  exists  is  not  justification  for 
establishing  or  increasing  the  width  of  the  wall 
built  around  the  Industry  through  rules  with 
respect  to  non-industry  participation.  On  the 
contrary,  Gordon  Capital  believes  most  strongly 
that  it  is  essential,  if  the  Industry  is  to  be 
anything  more  than  parochial,  that  every  effort  be 
made  to  utilize  the  capital  and  expertise  which 
can  be  attracted. 

3.5  Dangers  of  Foreign  Participation  (JSIC  View):- 

With  respect  to  foreign  ownership,  the  JSIC  Report  again 
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highlights  only  the  dangers  it  believes  are  associated  with 
non-resident  firms:- 

"...many  of  the  prospective  non-resident  entrants 
are  so  large  that  the  analysis  [earlier  in  the 
JSIC  Report]  as  to  the  establishment  of  a  dominant 
position  in  the  comparatively  small  Canadian 
market  applies  to  them.  Further,  there  is  a 
danger  that  a  non-resident  firm  would  endeavour  to 
treat  Canadian  customers  as  homogeneous  with  those 
in  its  home  jurisdiction.  This  danger  is 
exacerbated  by  technological  innovation,  since 
technology  can  be  most  efficiently  used  when  it 
serves  a  large  customer  base... This  tendency  to 
treat  customers  in  Canada  as  homogeneous  with 
those  in  other  countries  would  be  adverse  from  the 
customer's  standpoint,  and  also  from  the  nation's: 

funds  would  be  diverted  from  Canadian  investment, 
and  tax  and  other  incentives  for  specific  types  of 
investments  within  Canada  would  have  a  reduced 
impact . " 

3.6  Gordon  Capital's  View  of  Dangers:-  To  begin  with, 

the  admitted  fact  that  the  foreign  firms  are  "so  big"  seems 
to  suggest  that  they  truly  possess  characteristics  which 
could  be  of  benefit  to  Canada  and  its  capital  markets.  The 
comment  that  Canadian  investors  would  allow  themselves  to  be 
treated  as  homogeneous  with  others  assumes  Canadian 
investors  are  like  sheep;  it  is  a  risk  which  can  be 
adequately  monitored  by  investors  without  the  need  for 
government  regulation.  Thirdly,  with  respect  to  investment 
recommendations  not  being  sufficiently  responsive  to 
Canadian  national  policies,  we  believe  that  it  is  not  the 
function  of  the  Securities  Industry  to  respond  to  Canada's 
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national  policies.  It  is  not  only  the  function  of,  but  the 
primary  responsibility  of,  the  Securities  Industry  to  make 
recommendations  to  the  public  as  to  investment  opportunities 
which  are  consistent  with  the  investor's  needs.  The 
investor  may  then  decide  whether  he  wishes  to  take  Canadian 
national  policies  into  account  in  electing  between  various 
investment  opportunities.  We  find  the  suggestion  (implicit 
in  the  quotation  in  section  3.5  above)  that  responsible 
securities  dealers  should  be  an  instrument  of  national 
policy,  fundamentally  unacceptable.  In  fact,  the  suggestion 
that  securities  dealers  ought  to  be  instruments  of 
government  policy  represents  potentially  the  greatest 
conflict  of  interest  of  all. 

Finally,  with  respect  to  the  risk  that  foreign 
firms  might  establish  a  dominant  position  in  the 
comparatively  small  Canadian  market,  we  believe  that 
significant  increases  in  the  participation  of  foreign  firms 
within  Canada  could  be  permitted,  while  simultaneously 
ensuring  that  control  remains  with  the  Canadian 
owner-operator . 

3*7  What  are  the  Benefits?:-  Against  this  background 

of  concern  over  the  perceived  evils  to  be  associated  with 
non-industry  and  non-resident  ownership  in  the  Securities 
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Industry,  are  there  any  benefits?  Do  these  benefits 
outweigh  the  perceived  drawbacks?  In  our  view,  the  benefits 
associated  with  both  non-industry  and  non-resident 
participation  are  clear  and  compelling: 

(i)  access  to  significantly  increased  capital; 

(ii)  access  to  "state  of  the  art"  technology;  and 

(iii)  access  to  expertise  in  international  markets  at 
low  incremental  cost. 

3.8  Access  to  Increased  Capital;-  Whether  or  not  the 
capital  within  the  Industry  is  adequate,  it  is  difficult  to 
imagine  any  representative  of  an  entrepreneurial  industry 
who  would  reject  the  opportunity  to  inject  additional 
productive  capital  in  its  business.  Gordon  Capital  strongly 
disassociates  itself  from  the  entire  tone  of  the  JSIC  Report 
that  capital  is  adequate  to  serve  the  public.  Every  effort 
should  be  made  to  attract  capital  to  the  Securities  Industry 
in  Canada  in  order  that  the  Industry  may  innovate  and  become 
a  force  to  be  reckoned  with  at  an  international  level. 

3.9  Technology  and  Expertise:-  The  ability  of  most  of 
the  individual  members  of  the  Canadian  Securities  Industry 
to  secure  state  of  the  art  technology  that  places  it  in 
touch  with  international  markets  for  all  investments  on  an 
immediate,  regular  and  consistent  basis  is  clearly 
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restricted  by  the  inadequacy  of  industry  capital  and  limited 
by  the  absence  of  manpower  and  expertise  required  to 
implement  and  install  state  of  the  art  technology.  This 
technology  is  needed  in  order  for  a  dealer  to  be  up-to-date 
at  all  times  on  available  opportunities  to  place  or  raise 
capital  on  a  worldwide  basis.  In  addition,  insofar  as 
secondary  markets  are  concerned,  as  it  becomes  more  common 
for  securities  to  be  traded  internationally  in  a  number  of 
markets,  technology  will  develop  to  centralize  that  trading 
or  at  least  to  ensure  that  information  to  evaluate  trading 
alternatives  in  competing  international  markets  can  be 
evaluated  promptly.  That  technology  will  be  required  by  any 
Canadian  dealer  attempting  to  offer  the  best  possible 
service  to  its  clients. 

Leading  members  of  the  international  securities 
industry  presently  have  a  high  level  of  expertise  in 
most  international  markets  which  clearly  dwarfs  the 
expertise  possessed  by  the  Canadian  Industry.  At  the 
present  time  (with  limited  exceptions)  members  of  the 
Canadian  Industry  purchase  international  expertise  on  a 
"when  needed"  basis.  This  does  not  contribute  to  growth  or 
stability  of  our  Industry.  This  does  not  enable  issuers  or 
investors  to  approach  the  Canadian  Industry  with  the 


30 


assurance  that  the  dealers  possess  the  expertise  to  provide 
thorough  and  effective  recommendations  with  respect  to 
international  markets,  availability  of  capital  and 
competitive  rates. 

Ironically,  the  necessity  (under  present 
regulations)  of  seeking  technology  and  expertise  as  to 
foreign  markets  on  a  "when  needed"  basis  tends  to  make 
Canadian  firms  dependent  upon  foreign  firms  or  on  those  few 
Canadian  firms  which  have  been  able  to  assemble  sufficient 
technology  and  expertise  themselves. 

Most  Canadian  firms,  with  limited  capital,  simply 
do  not  have  the  opportunity  to  hire  the  maapower  or  the 
expertise  to  compete  effectively  in  the  international  arena 
with  the  four  or  five  well-capitalized  Canadian  firms  and 
with  the  foreign  industry.  It  is  high  time  that  the 
strait- jacket  of  regulation  be  relaxed  to  allow  vigorous 
competition  to  develop. 

3.10  How  Can  Technology  and  Expertise  be  Made 

Available?:-  In  our  view,  one  of  the  most  effective  and  low 
cost  methods  for  the  Canadian  Securities  Industry  to  draw 
upon  the  technology  and  expertise  of  international  dealers 
is  to  form  an  alliance  by  offering  them  a  meaningful  role  in 
the  Canadian  firm.  The  Gordon  Capital  Proposal  (which  was 
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rejected  by  the  Toronto  Stock  Exchange)  would  have  given 
Gordon  Capital  a  meaningful  role  in  the  activities  which  the 
foreign  dealer  could  have  carried  on  in  Canada  on  its  own. 
The  Gordon  Capital  Proposal  would  have  "Canadianized"  a 
substantial  part  of  the  foreign  dealer's  Canadian  business. 
The  most  effective  way  to  attract  non-industry  capital  or 
non-resident  capital  to  the  Canadian  Securities  Industry  is 
to  offer  the  investor  the  opportunity  of  taking  a 
significant  equity  position.  Gordon  Capital  believes  that 
the  present  10%  limit  on  the  voting  securities  of  a  firm 
which  may  be  owned  by  any  one  non-resident  investor,  and  the 
25%  aggregate  limit,  and  the  10%  restrictio^n  relating  to 
individual  non-industry  investors  are  short-sighted  and 
significantly  restrict  the  growth  potential  of  the  Canadian 
Industry.  These  limits  should  be  significantly  increased. 

The  concentration  of  capital  in  the  domestic 
industry  is  presently  such  that  only  a  limited  number  of 
members  of  the  Industry  possess  anything  like  the  required 
level  of  expertise  to  serve  the  Canadian  issuer  community 
adequately.  Surely  the  present  regulations  (let  alone  the 
proposals  by  the  JSIC  Report  of  even  more  severe  regulation) 
merely  serve  to  protect  the  private  preserve  of  the  "have 
capital"  firms  at  the  expense  of  the  firms  which  would  like 
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to  develop  adequate  capital.  Without  recourse  to  additional 

capital  and  the  related  access  to  technology  and  expertise, 

those  members  of  the  Industry  who  are  presently  struggling 

to  survive  or  anxious  to  improve  will  in  all  probability 

never  gain  the  required  stature  to  compete  effectively  with 

the  few  well-capitalized  members  of  the  Industry. 

4.  HOW  AND  TO  WHAT  EXTENT  SHOULD  NON-RESIDENT 
AND  NON-INDOSTRY  PARTICIPATION 

IN  THE  CANADIAN  SECURITIES  INDUSTRY  BE  REGULATED 

4.1  OSC  Statement:-  To  begin  with,  Gordon  Capital 

adopts  the  Commission's  own  statement  that: 

"To  the  extent  that  [ownership  restrictions  and 
registration  requirements]  interfere  with  free 
market  forces,  the  Commission's  desire  is  to 
identify  the  least  restrictive,  while  still 
effective  regulatory  framework." 

4.2  Even  Non-Registrants  are  Regulated:-  We  also 

agree  with  Commission  counsel  when  they  state  that; 

"It  should  be  noted  that  all  market 
intermediaries .. are  subject  to  the  regulatory 
jurisdiction  of  the  Commission  by  virtue  of  the 
Commission's  power  to  order  that  any.. of  the 
exemptions  do  not  apply  to  a  person  where.. such 
action  would  be  in  the  public  interest.  The  issue 
is  then  how,  rather  than  whether,  to  regulate." 

4.3  Additional  Regulation  Unnecessary:-  We  see  no 
public  interest  which  justifies  additional  regulation. 

We  do  not  believe  that  additional  regulation  is 
necessary  in  order  to  enable  investors  to  understand  the 
economic  motivation  which  stands  behind  recommendations  made 


to  them. 
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With  respect  to  the  traditional  activities  of 
non-registrants  in  the  private  placement  field,  Gordon 
Capital  does  not  believe  that  increased  regulation  is 
necessary  in  order  to  ensure  that  the  private  placement 
intermediary  has  adequate  capital.  We  believe  that  the 
market  forces  will  ensure  the  propriety  of  the  activities, 
and  adequacy  of  capital,  of  those  who  participate  in 
activities  permitted  for  non-registrants. 

Further,  Gordon  Capital  knows  that  if  any  member 
of  the  non-registrant  community  acts  in  a  way  which  is 
perceived  to  be  contrary  to  the  public  interest,  the 
Commission  has  the  authority  to,  and  will  i.n  appropriate 
cases,  move  to  restrict  or  deny  exemptions.  This  is  a 
sufficient  regulatory  net  to  thwart  any  significant  abuse 
and  is  available  at  a  lower  cost  to  the  public  than  the  cost 
which  would  inevitably  be  associated  with  the  additional 
regulation  recommended  by  the  JSIC  proposal. 

5.  RECOMiffiNDATIONS 

5.1  It  is  probably  in  the  short-term  interests  of 

Gordon  Capital  and  other  members  of  the  Canadian  Securities 
Industry  to  restrict  non-resident  dealers  and  non-industry 
members  from  access  to  the  Industry  in  Canada.  However,  any 
benefit  which  might  be  derived  from  such  an  approach  would. 
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in  Gordon  Capital's  view,  be  short-term  and  would  lead  to  a 
continuing  decline  in  the  market  share  retained  by  the 
existing  members  of  the  Canadian  Industry. 

5.2  Exemptions  to  be  Retained:-  The  scope  of 
exemptions  from  registration  should  not  be  reduced  or 
altered.  Exemptions  should  continue  to  be  available,  as 
they  are  presently,  to  non-industry  members  and  non-resident 
dealers.  The  opportunities  for  choice,  improved  product, 
innovative  financings  and  access  to  international  capital 

at  competitive  cost  which  this  system  provides  are  essential 
to  Canadian  issuers  and  provide  an  important  avenue  for 
investment  by  Canadian  institutional  and  large  retail 
investors. 

5.3  Domestic,  Industry  Control:-  Control  of 
registrants  should  remain  in  the  hands  of  those  whose 
full-time  occupation  is  the  Securities  Industry  but 
increased  non-resident  and  non- industry  participation  should 
be  allowed.  Specifically,  this  can  be  easily  accomplished 
by  requiring  that:- 

(i)  a  majority  of  the  board  of  directors  of  a 

registrant  be  persons  whose  full-time  occupation 
is  the  Securities  Industry  and  who  are  residents 
of  Canada; 

(ii)  non-resident  or  non-industry  investors  in  the 
aggregate  must  not  own  in  excess  of  49%  of  the 
voting  or  participating  securities  of  a  firm;  and 
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(iii)  no  single  non-resident  or  non-industry  investor 
(together  with  affiliates)  may  own  more  of  the 
voting  or  participating  securities  than  the 
largest  percentage  owned  by  any  single  industry 
investor,  and  his  affiliates.  If  industry 
investors  were  to  enter  into  an  arrangement  to 
vote  in  concert,  they  would  be  treated  as  one 
investor  for  this  purpose,  allowing  an  increased 
percentage  to  be  owned  by  a  single  non-resident 
investor . 


These  conditions  offer  the  best  of  both  worlds  -  a 
Canadian  owner-operated  and  controlled  business  built  on 
enlarged  capital  and  international  expertise. 


5.4  Permissible  to  Segregate  Business:-  In  order  to 

allow  members  of  the  Canadian  Industry  to  compete 
effectively  in  the  exempt  marlcetplace,  it  is  essential  that 
there  should  not  be  a  penalty  attached  to  being  a 
registrant.  That  is  to  say,  whatever  latitude  (as  far  as 
non-resident  or  non-industry  ownership)  applies  to 
non-registered  participants  as  intermediaries  in  the  private 
placement  marlcet  (or  otherwise  utilizing  the  exemptions  from 
registration),  that  same  latitude  should  be  available  to 
govern  that  part  of  the  business  of  a  registrant  which  can 
be  carried  on  within  the  exemption  framework. 

Therefore,  Canadian  securities  dealers  who  are 
registrants  should  be  permitted  to  divide  their  business 
into  two  parts:  one  part  requiring  registration  and 
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requiring  compliance  with  non-resident  and  non-industry 
ownership  requirements?  the  other  part  not  requiring 
registration  and  therefore  not  requiring  compliance  with 
these  rules.  Perhaps  the  most  interesting  observation  to 
make  at  this  point  is  that  no  significant  change  in  the 
present  regulations  would  be  required,  A  policy  should  be 
adopted  to  permit  personnel  to  work  for  both  businesses 
following  their  segregation,  just  as  they  do  presently. 

There  is  no  reason  why,  as  presently  appears  to 
be  the  case  (based  on  Gordon  Capital's  previous  experience), 
a  registrant  should  be  at  a  competitive  disadvantage  to 
non-resident  or  non-industry  companies  when  carrying  on  that 
part  of  the  securities  business  which  does  not  require 
registration. 

6.  COHCLDSION 

It  is  time  for  a  fundamental  redirection  of 
Ontario's  policy  (and  of  the  other  provinces)  with  respect 
to  the  regulation  of  foreign  and  non-industry  participation 
in  the  Securities  Industry. 

Regulations  which  have  in  fact  operated  as  a 
strait-jacket  to  impede  the  ability  of  the  Canadian  Industry 
to  grow  and  compete  effectively  both  domestically  and 
internationally  must  be  significantly  relaxed.  Regulation 
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hereafter  in  the  1980 's  and  1990's  should  be  deliberately 
designed  to  stimulate  the  Industry  in  a  concerted  effort  to 
compete  and  should  no  longer  be  designed  to  insulate  the 
Industry  and  its  present  members  from  competition  both  from 
within  and  without! 


We  appreciate  the  opportunity  of  placing  our  views 
before  the  Commission  in  an  effort  to  assist  in  developing 
its  policy  recommendations. 
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The  Task  Force  on  Financial  Institutions 
101  Bloor  Street  West,  6th  Floor 
Toronto ,  Ontario 
MSS  1P7 

Dear  Sirs: 

HEPCOE  Credit  Union  Limited  is  pleased  to  provide  the  following 
submission  to  the  Task  Force  on  Financial  Institutions. 

Background 


HEPCOE  Credit  Union  Limited  is  the  second  largest  credit  union  in  Ontario 
in  terms  of  assets  and  is  the  ninety-third  largest  financial  institution  in 
Canada.  We  have  been  providing  financial  services  to  our  members,  mostly 
Ontario  Hydro  employees  and  their  families,  since  1942.  The  credit  union  has 
experienced  steady  growth  since  its  inception  and  at  year-end  1984  had  assets 
of  $319,444,473  and  54,257  accounts.  Unlike  many  credit  unions,  HEPCOE  offers 
a  full  range  of  financial  services  to  its  members. 

As  a  financial  institution,  HEPCOE  will  be  affected  by  changes  in  legislation 
in  any  financial  sector  of  the  economy.  Depending  on  their  nature,  potential 
changes  may  have  a  major  or  minor  affect  on  HEPCOE.  HEPCOE  is  concerned  that 
legislation  applicable  to  one  sector  of  the  finance  industry  may  be  used  as  a 
model  in  another  s  e  ctor.  Transformation  of  legislation  from  one  financial 
sector  to  another  may  or  may  not  be  relevant. 

Deregulation 


The  topic  of  deregulating  the  finance  industry  has  received  a  great  deal 
of  attention  recently.  The  progress  of  deregulation  is  somewhat  more  advanced 
in  the  United  States  than  it  is  in  Canada,  and  doubtless  some  of  the  impetus 
for  change  in  Canada  is  coming  from  examples  set  south  of  the  border.  Proponents 
of  deregulation  will  point  to  the  United  States'  examples  as  being  valid  for 
Canada.  HEPCOE  believes  that  deregulation  is  philosophically  appealing,  but 
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even  if  practically  feasible  should  not  be  adopted  simply  because  the  United 
States  has  adopted  it.  We  believe  that  the  nature  and  composition  of  financial 
institutions  in  Canada  are  very  different  from  that  in  the  United  States. 
Certainly,  their  banking  system  is  different  and  trust  companies  and  other 
financial  institutions  do  not  operate  in  the  manner  they  do  in  Canada.  Unlike 
in  the  United  States,  the  trust  company  and  banking  sections  of  the  economy  are 
in  Canada  dominated  by  very  few  organizations.  Historically,  these  dominant 
organizations  have  been  increasing  their  influence  over  their  respective  sectors 
to  the  point  where  direct  competition  against  them  by  smaller  organizations  is 
impossible.  Smaller  organizations  such  as  credit  unions  have,  therefore, 
segmented  a  portion  of  the  market  place  that  they  can  compete  in  and  have  done 
so  reasonably  successfully. 

Deregulation  in  the  Canadian  context  would  strengthen  the  role  of  the  few 
giants  in  the  industry.  Allowing  organizations  with  such  disproportionate  size 
to  operate  across  all  financial  product  bo\andaries  would,  in  our  opinion, 
eventually  lead  to  their  dominance  in  all  facets  of  the  financial  industry. 

An  example  of  this  phenomenon  is  the  dominance  that  schedule  A  banks  have  reached 
since  their  entry  into  the  personal  mortgage  market  after  the  1967  amendments  to 
the  Bank  Act.  It  is  hard  to  argue  that  the  consumer  is  any  better  off  in  the 
long  run  as  a  result.  Apart  from  interest  rate  costs,  mortgage  administration 
costs  have  certainly  not  been  reduced  and  the  most  innovative  mortgage  changes 
have  not  usually  come  from  the  dominant  institutions. 

For  practical  reasons,  HEPCOE  would  argue  that  deregulation  of  the  finance 
industry  in  Canada  should  happen  very  slowly  if  at  all.  Any  possible  short  term 
gains  seem  to  us  to  carry  disproportionately  greater  potential  long  term  risk 
in  the  form  of  market  dominance  by  a  few  institutions  and  a  resultant  reduction 
in  competition. 

HEPCOE  strongly  supports  the  ability  of  financial  institutions  to  create 
joint  venture  corporations  offering  financial  products  which  the  parent  companies 
cannot,  or  do  not  wish,  to  offer.  Control  in  terms  of  participation  and  ownership 
should  be  dispersed  by  limiting  the  dominance  of  any  one  group  within  the  joint 
venture  and  through  other  legislative  constraints  such  as  capitalization  require¬ 
ment,  reporting  requirements  and  rules  governing  methods  of  operation. 

Solvency 


The  entire  finance  industry  is  based  on  confidence.  Any  significant  loss 
of  confidence  would  jeopardize  the  foundation  of  our  economy  and  would  lead  to 
destabilizing  forces  that  would  be  difficult  to  cope  with.  In  fact,  no  deposit 
taking  financial  institution  could  tolerate  a  loss  of  confidence  and  a  run  on 
its  deposits. 


HEf=>COE  CREC!' 


jNiON 


Vi  I 


‘ER 


Page  3 


We  believe  that  a  major  contribution  to  the  confidence  in  financial 
institutions  has  been  the  public's  perception  that  their  deposits  are  safe 
because  they  are  insured.  The  survey  commissioned  by  the  Task  Force  seems 
to  bear  this  out.  The  number  of  erroneous  assumptions  on  the  part  of  the 
public  with  respect  to  deposit  insurance  provisions  would  indicate  to  us  that 
a  poor  job  of  communication  has  been  done  by  the  regulatory  authorities  and 
by  the  finance  industry.  We  also  believe  strongly  that  the  public  must  bear 
some  responsibility  for  their  decisions  when  selecting  a  financial  institution 
to  place  their  business  with.  Furthermore,  efficient  and  honest  organizations 
should  not  have  to  pay  for  inefficient  ones.  Based  on  our  beliefs,  HEPCOE's 
position  on  the  protection  or  solvency  of  financial  institutions  is  as  follows: 

1.  HEPCOE  would  favour  the  participatory  development  of  principles  of 
financial  soundness  for  each  sector  of  the  finance  industry.  Such  principles 
could  be  developed  by  knowledgeable  professionals  in  conjunction  with  government 
agencies  and  would  include  the  determination  of  disclosure  requirements. 

2.  Pending  the  development  of  more  comprehensive  standards  for  financial 
soundness,  liquidity  requirements  should  be  set  for  each  sector  of  the  industry 
based  on  the  nature  of  the  operation  and  its  cash  flows.  Such  standards  should 
be  regulated. 

3.  Having  instituted  deposit  insurance  protection  for  the  industry,  it 
would  be  politically  impractical  to  reverse  that  decision,  therefore,  the 
provisions  must  remain.  Deposit  insurance  is,  if  anything,  too  high  and 
certainly  should  not  be  increased.  Deposit  insurance  should  not,  in  our 
opinion,  be  provided  by  government  agencies,  but  should  be  offered  through  a 
trade  association  regulated  by  the  government. 

4.  Deposit  insurance  premiums  should  be  based  on  an  assessment  of  risk. 

Conflict  of  Interest 

It  is  HEPCOE's  opinion  that  conflict  of  interest  can  be  best  protected 
against  by  defining  as  clearly  as  possible  the  situation  which  could  give  rise 
to  a  conflict  of  interest  and  then  by  imposing  severe  penalties  when  conflict 
of  interest  can  be  demonstrated.  Unfortunately  references  to  what  constitutes 
conflict  of  interest  are  not  always  as  clear  as  they  could  be  in  the  various  acts 
and  a  heavy  emphasis  is,  therefore,  placed  on  common  law. 

From  HEPCOE's  perspective,  further  safeguards  against  conflict  of  interest 
could  be  introduced  by  severely  limiting  intermingled  directorships,  whereby 
corporate  officers  serve  on  each  other's  boards,  and  by  limiting  in  some  way 
the  amount  of  funds  that  can  be  advanced  to  a  controlling  company  by  a  controlled 
company  or  vice  versa. 


Effective  Allocation  of  Resources 


It  is  our  contention  that  in  general  economies  of  scale  have  been  reached 
or  exceeded  by  the  major  financial  institutions  in  Canada.  It  is  not  immediately 
evident  that  further  consolidation  within  the  industry  would  reduce  costs. 

As  far  as  we  can  ascertain,  well  run  financial  corporations  have  not 
experienced  undue  difficulty  in  acquiring  equity  capital. 

Similarily  capital  availability  for  most  corporations  financed  by  financial 
corporations  does  not  seem  to  be  a  major  problem.  From  what  we  can  surmise, 
venture  capital  is  more  difficult  to  obtain  as  can  be  demonstrated  by  the  various 
periodic  federal  and  provincial  assistance  programs  towards  that  end. 

It  is  not  readily  apparent  to  us  how  the  kind  of  changes  reviewed  in  the 
•Task  Force  report  would  have  a  bearing  on  capital  availability  or  on  the 
savings  rate. 

Whereas  we  are  hot  convinced  that  the  structxire  or  scope  of  products 
offered  by  financial  institutions  would  have  much  of  an  effect  on  capital 
availability  or  savings  rate,  we  believe  that  some  legislative  relaxation 
could  solve  at  least  one  area  of  needless  constraint.  It  is  our  contention 
that  restrictions  on  Registered  Retirement  Savings  Plans,  RRSP's,  and  annuities 
should  be  relaxed  with  a  marked  benefit  to  the  consumer.  RRSP  contributions  are 
much  too  low  given  contributory  pension  plans  and  increased  wage  levels.  This 
severely  restricts  the  flow  of  funds  available  for  the  provision  of  loans  and 
mortgages  and  hampers  personal  retirement  planning.  Hopefully,  the  federal 
government  review  presently  in  progress  will  at  least,  in  part,  alleviate  this 
problem.  Of  equally  serious  concern  are  restrictions  on  annuity  purchases  in 
terms  of  what  kind  of  institutions  can  offer  them,  their  timing  and  their 
flexibility.  If,  for  example,  annuities  could  be  purchased  at  any  point  in 
time,  for  any  period,  long  term  funds  could  be  made  available  to  finance  long 
term  mortgages.  From  our  experience,  consumer  acceptance  of  mortgages  with 
terms  in  excess  of  five  years  would  be  very  positive.  The  suggested  change  to 
increase  the  flexibility  of  annuity  purchases  would  not  only  provide  more 
options  for  personal  financial  planning,  but  would  serve  to  fill  a  consumer 
demand  for  long  term  mortgage  funds. 

As  far  as  "one  stop"  financial  services  are  concerned,  we  are  skeptical 
as  to  their  practicality  or  their  consvimer  acceptance.  Unlike  food  supermarket 
purchases,  the  diversity  of  financial  products  and  timing  of  purchases  means 
that  they  are  seldom  purchased  in  one  place  or  at  one  time.  Technical  complexity 
and  the  need  for  significant  expertise  further  restricts  the  practicality  of  the 
concept.  Arguments  advanced  to  deregulate  the  finance  industry  based  on  the 
claimed  convenience  of  one  stop  shopping  are  to  us  unconvincing. 
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Regulatory  Approach 

HEPCOE  believes  that  sound  regulations  are  necessary  in  the  finance 
industry.  Regulations  can  only  be  effective  if  sufficient  input  is  solicited 
and  received  by  the  regulators  from  the  finahce  industry.  Under  no  circumstances 
should  regulations  be  so  restrictive  as  to  hamper  legitimate  day  to  day  business 
operations  or  to  swamp  organizations  with  unnecessary  bureaucracy. 

HEPCOE  agrees  in  principle  with  the  recommended  revisions  to  the  Loan 
and  Trust  Corporations  Act  with  one  very  important  observation.  The  phrase 
"exercise  influence"  is  crucial  to  two  of  the  recommendations  and  from  our 
standpoint  requires  definition.  We  suspect  that  unavoidably  that  definition 
will  have  to  include  reference  to  controlling  interest  or  ownership. 

Jurisdiction 

Although  HEPCOE,  as  a  credit  union,  operates  only  in  the  Province  of 
Ontario,  we  are  convinced  that  legislation  governing  financial  institutions 
should  be  a  federal  matter.  Canada  has  a  branch  operation  system  for  all 
segments  of  the  finance  industry.  Rates  and  services  do  not  therefore  vary 
a  great  deal  from  province  to  province.  Regional  development  and  local  interests 
and  preferences  are  in  our  opinion  unlikely  to  be  served  any  better  or  worse 
because  of  a  particular  local  jurisdiction,  and  in  any  event,  the  federal 
parliamentary  system  already  provides  for  regional  representation  and  lobbying. 
Localized  legislation  fragments  rules  and  regulations,  increases  costs,  makes 
compliance  more  difficult  and  opens  the  door  to  possible  regional  preferences 
at  the  expense  of  the  nation.  International  competition  might  be  marginally 
simplified  with  federal  jurisdiction  and  many  corporations  already  trade  Canada 
wide  and  would  probably  prefer  uniform  standards  and  financial  services. 

Technology 


In  our  opinion  certain  technological  facilities  need  to  be  offered  across 
Canada  at  a  fair  price  to  all  legitimately  interested  parties.  This,  in  turn, 
argues  for  federal  jurisdiction  over  financial  institutions.  In  particular, 
it  seems  to  us,  a  wasteful  use  of  resources  to  have  a  multitude  of  communication 
systems,  automated  teller  machines,  ATM's,  and  eventually  point  of  sale,  P.O.S., 
facilities.  As  members  of  the  Canadian  Payments  Association,  we  believe  the 
kind  of  facility  created  for  cheque  clearing  through  that  Association  could  be 
used  as  a  model  for  sharing  communication  networks,  ATM's,  and  P.O.S.  facilities. 
Legislation  and  regulations  would  doubtless  be  necessary  to  govern  the  creation 
and  use  of  such  shared  facilities,  but  the  advantages  and  cost  savings  to  the 
consumer  would  seem  to  us  to  be  significant. 
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As  a  separate  observation,  we  have  found  that  advances  in  technology 
almost  inevitably  force  more  bureaucracy  and  often  unwarranted  complexity. 
The  very  real  danger  exists  that  this  bureaucracy  and  complexity  is  often 
perceived  as  control,  whereas  it  often  is  not.  For  example,  access  to 
information  is  seldom  adequately  protected  even  with  the  existence  of 
elaborate  procedxires  and  passwords,  yet  the  perception  of  security  may  be 
created. 

With  the  advancement  in  technology,  rapid  movement  of  funds  becomes 
easier  nationally  and  internationally.  We  believe  that  this  facility  will 
put  pressure  on  consumers  and  financial  institutions  to  use  more  short  term 
financial  instruments  and  will  tend  to  reduce  the  availability  of  longer 
term  funds. 

Province  of  Quebec  Bill  75 


From  ovu:  perspective,  the  Province  of  Quebec's  proclamation  of  Bill  75 
adds  weight  to  our  argument  that  piecemeal  provincially  oriented  legislation 
can  create  great  difficulties  for  other  parts  of  Canada.  Certainly,  we' would 
support  the  Task  Force  recommendation  requesting  120  days  notice  from  any  insurance 
company  wishing  to  pursue  corporate  activities  which  deviate  from  those  allowed 
by  the  Insurance  Act  of  Ontario.  Having  received  such  notification,  the  problem 
still  remains  in  terms  of  what  to  do  once  the  120  day  period  has  expired. 

Under  carefully  devised  conditions,  the  kind  of  legislation  enacted  in 
Quebec  could  have  been  treated  as  an  experiment  to  see  if  broadening  the 
scope  of  operation  of  one  segment  of  the  finance  industry  could  work. 

Unfortunately,  the  way  that  the  process  has  unfolded,  we  conclude  that  more 
problems  are  raised  than  resolved. 

One  possible  solution  to  the  interprovincial  dilemma  is  to  insist  that 
in  the  Quebec  example,  any  insurance  company  wishing  to  pursue  corporate 
activities  which  deviate  from  those  allowed  by  the  Insurance  Act  of  Ontario 
must  pursue  such  activities  in  compliance  with  the  legislation  governing  those 
activities.  Generalization  of  this  example  would  tend  to  lead  to  product  or 
service  oriented  legislation. 

Credit  Union  Legislation 


Even  though  the  Task  Force  has  concluded  that  it  is  in  full  support  of 
the  actipns  that  are  taking  place  to  consolidate  the  position  of  credit  unions 
in  Ontario,  HEPCOE  has  serious  reservations  about  the  process  followed  in  making 
changes  to  the  Credit  Unions  and  Caisses  Populaires  Act,  and  about  many  of  the 
changes  made  to  that  Act. 


HEPCOE  CREDIT  UNION  LIMITED 
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Our  specific  reservations  have  been  communicated  in  writing  to  the 
regulatory  authorities  involved,  including  the  Minister  of  Consumer  and 
Commercial  Relations. 

From  our  standpoint,  changes  to  the  Credit  Unions  and  Caisses  Populaires 
Act  were  made  .in  a  panic  in  the  wake  of  the  Crown  Trust,  Greymac  Trust  incident. 
Insufficient  consultation  with  independent  credit  unions  occurred  and  the  process 
and  legislation  were  unduly  influenced  by  one  or  two  power  bases.  As  a  result, 
credit  union  legislative  changes  are  at  best  a  stop  gap.  They  are  incomplete 
and  attempts  to  shore  up  the  legislation  through  regulations  have  led  to  18 
months  of  delay  with  only  one  or  two  regulations  promulgated.  Revisions  to 
the  legislation  fail  to  recognize  that  different  types  of  credit  unions  exist 
and  extensive  overlaps  in  regulatory  jurisdiction  over  credit  unions  remain. 

The  most  unfortunate  aspect  of  the  situation  is  that  all  this  has  occurred  at  a 
time  when  credit  unions  are  facing  serious  challenges  to  their  survival  and 
require  constructive,  rapid  and  helpful  legislation. 


HEPCOE  trusts  that  our  comments  will  prove  helpful  to  the  Task  Force 
in  its  difficult  deliberations.  We  recognize  that  many  political  and  practical 
barriers  must  be  overcome,  but  believe  that  changes  must  be  made  to  strengthen 
the  financial  industry.  We  are  heartened  by  the  process  of  open  consultation 
and  wish  the  Task  Force  every  success  in  its  deliberations. 


Respectfully  submitted. 


RAHskp 


R.  A.  Hornowski 
General  Manager 
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HOUSEHOID 

TRUST 

MAR  1 9  1985 


Household  Trust  Company 
85  Bloor  Street  East 
Toronto,  Ontario 
M4W  1B4 
(416)  960-0665 


Joseph  A.  Landry 

Vice  President 


March  15,  1985 


Dr.  J.  Stefan  Dupr^ 

Chairman 

Ontario  Task  Force  on  Financial  Institutions 
101  Bloor  Street  West,  6th  Floor 
Toronto,  Ontario 
MSS  1P8 


Dear  Dr.  Dupr^: 

We  appreciate  this  opportunity  to  participate  in  the  consultative  process  initiated  by 
the  Task  Force. 

Household  Trust  Company  is  affiliated  vvith  the  Canadian  financial  services  group  of 
Household  companies  which  have  served  Canadians  since  1928.  In  response  to 
increasing  pressures  on  the  consumer  finance  business  and  with  a  desire  to  broaden 
our  range  of  services.  Household  Finance  Corporation  of  Canada  incorporated  in  1975 
a  trust  company  which  now  enjoys  federal  status.  Operations  commenced  in  1980 
and  today  we  operate  sixteen  (16)  branches  from  coast-to-coast  in  every  province 
except  Quebec  where  our  registration  is  under  review.  At  December  31,  1984  we 
had  assets  exceeding  $169  million.  We  are  members  of  the  Canada  Deposit  Insurance 
Corporation  and  the  Canadian  Payments  Association. 

As  a  member  of  the  Trust  Companies  Association  of  Canada,  we  have  reviewed  the 
preliminary  brief  of  the  Association  and  regret  that  our  views  differ  on  the  issue  of 
maintaining  the  status  quo  of  the  four  pillars. 

We  are  of  the  opinion  that  there  ought  to  be  more  regulation  by  function  than  has 
been  suggested. 

A  prime  example  would  be  the  area  of  lending,  whether  it  be  consumer  credit  or 
mortgage  lending.  The  banks  enjoy  a  'competitive  advantage  offering  services  and 
products  which  are  effectively  denied  to  other  institutions  which  have  been  restricted 
by  the  Ontario  government's  reluctance  to  keep  pace  with  the  marketplace.  Indeed, 
we  find  that  another  group,  the  credit  unions,  again  received  favourable  treatment. 
The  Task  Force  perpetuates  the  problem  by  proposing  that  the  so  called  "fifth  pillar" 
be  given  the  time  needed  to  get  its  house  in  order. 
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We  agree  with  the  Trust  Companies  Association  that  there  needs  to  be  a  national 
co-ordination  of  regulations  and  this  is  most  evident  in  the  area  of  consumer 

legislation.  We  endorse  the  concept  of  regulation  by  function  as  it  pertains  to 

consumer  lending  and  mortgages.  Why  shouldn't  all  lenders  follow  the  same  rules 
as  it  pertains  to  disclosure,  etc.?  -The  provinces  insist  on  adherence  to  their  Acts 
but  fail  to  respond  to  the  adjustments  required  to  maintain  some  semblance  of 

competition  in  the  light  of  the  dicennial  reviews  of  the  Bank  Act.  And  all  the 
while,  the  banks  continue  to  expand  their  powers. 

We  favour  the  concept  of  a  level  playing  field  where  products  and  services  are 
offered  under  the  same  ground  rules.  The  move  to  a  financial  services  supermarket 
is  inevitable  and  regulation  by  functior>  is  a  requisite.  We  strongly  recommend  that' 
legislators  secure  a  reasonable  transition  period  which  would  permit  the  less  powerful 
institutions  the  opportunity  to  strengthen  themselves  so  as  to  assure  their  survival 

and  ensure  cortipetition  against  the  onslaught  of  the  dominant  banking  industry.  The 
Task  Force  recognized  this  fact  in  agreeing  that  credit  unions  be  given  such  a  period. 

An  affiliate.  Household  Finance  Corporation  of  Canada,  is  a  member  of  the 
Association  of  Canadian  Financial  Corporations  and  participated  fully  in  their  brief 
to  your  Task  Force.  Household  Trust  endorses  those  recommendations. 

We  do  not  envy  the  onerous  mandate  of  the  Task  Force.  But,  we  cannot  help  but 
wonder  if  your  efforts  will  have  been  in  vain.  The  parochial  vision  of  Ontario's 
legislators  and  regulators  has  relegated  the  province  to  a  following  position  and  the 
province's  citizens  are  not  being  well  served.  It  is  a  matter  of  urgency  and  necessity 
that  order  be  brought  to  the  changes  required  in  the  financial  services  industries  if 
Ontario  is  to  keep  pace  with  the  changes  occuring  in  today's  marketplace. 

We'  thank  the  Task  Force  for  its  consideration  of  our  views  and  if  we  may  be  of 
'further  assistance  to  you  in  your  work,  please  do  not  hesitate  to  call  upon  us. 

Respectfully  submitted. 


.'Joseph  A.  Landry 
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FOUNDED  1879 


THE  INSTITUTE  OF  CHARTERED  ACCOUNTANTS  OF  ONTARIO 

69  BLOOR STREETEASX  TORONm  ONTARIO,  CANADA  M4W 1B3  TELEPHONE  962-1841 


March  29,  1985 


The  Ontario  Task  Force  on 
Financial  Institutions 
101  Bloor  Street  West 
Toronto,  Ontario 
MSS  1P7 


Dear  Sirs; 


Re:  Interim  Report 


1 


The  Institute  of  Chartered  Accountant 
interest  the  creation  of  the  Task  For 
organization  and  operation  of  financi 
Ontario  and  determine  what  pressures 
may  require  attention  from  government 
the  Task  Force  is  seeking  input  from 
following  publication  of  its  interim 
contains  our  response  to  the  invitati 
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2  Our  profession  is  uniquely  qualified  to  identify  and  present  a 
number  of  concerns  due  to  past  and  current  objective  involve¬ 
ment  of  our  members  with  both  regulators  and  financial 
institutions.  The  committee  formed  to  formulate  this  response 
consists  of  members  with  extensive  experience  in  the  various 
industry  segments. 


Fundamental  Goals 


3  The  Interim  Report  notes  two  primary  goals  for  the  Canadian 
financial  system;  solvency  and  an  efficient  capital  market. 
The  efficiency  of  the  capital  market  is  dependent  in  part  upon 
the  prompt  availability  of  financial  information,  followed  up 
by  audited  annual  financial  statements.  The  auditor  plays  a 
major  role  in  current  attempts  to  achieve  these  goals  through 
adding  credibility  to  the  publicly  available  financial 
statements  and  to  the  various  regulatory  reports  filed  by 
financial  institutions  for  use  by  the  regulators. 

The  usefulness  of  the  profession's  role  is  illustrated  by  the 
responses  to  questions  29  and  30  of  the  public  opinion  survey 
included  as  Appendix  B  to  the  Interim  Report  of  the  Task 
Force.  The  random  sample  of  Ontario's  adult  population 
surveyed  for  the  Task  Force  indicated  not  only  that  82%  of 
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those  asked  thought  availability  of  annual  financial 
statements  to  be  a  good  or  excellent  idea,  but  that  an  equal 
percentage  would  make  moderate  or  considerable  use  of  such 
financial  information. 

5  In  addition  to  the  traditionally  important  role  in  determining 
and  reporting  on  whether  financial  statements  prepared  by  an 
organization  are  presented  "fairly  in  accordance  with 
generally  accepted  accounting  principles",  or,  in  the  case  of 
banks  and  insurance  companies,  with  "prescribed"  accounting 
principles,  the  chartered  accountant  has  been  taking  on  more 
and  more  responsibility  in  ensuring  that  additional 
information  being  provided  to  government  and  industry 
regulators  is  both  appropriately  conceived  and  credible.  As 
well,  company  directors  and  management  are  increasingly 
looking  to  the  auditor  to  provide  some  assurance  that 
operations  are  efficient,  effective  and  economic. 

6  With  carefully  thought  out  reporting  requirements,  the  auditor 
can  greatly  assist  regulators  by  ensuring  that  the  regulators 
receive  and  can  act  upon  reliable  information  on  a  timely  and 
cost-effective  basis.  In  our  view,  the  elements  of  an 
effectively  regulated  financial  industry  include  the 
following: 

1.  A  high  degree  of  standardized  and  regular  reporting  to 
the  regulators; 

2.  Knowledgeable  persons  reporting  and  being  reported  to; 

3.  Formalized  involvement  of  the  auditor  and  the  industry 
as  a  whole  in  the  compliance  process; 

4.  Substantial  input  from  the  self-regulating  bodies 
together  with  chartered  accountants  as  reporting 
requirements  are  established  and  expanded;  and 

5.  A  spirit  of  co-operation  between  regulators,  auditors 
and  the  industry. 

7  The  banking  and  investment  sectors  appear  to  have  these 
elements  present  to  a  higher  degree  than  do  the  others.  We 
believe  there  is  room  for  improvement  in  these  factors,  and 
are  willing  to  continue  working  with  all  the  interested 
parties  to  achieve  that  end.  A  more  formalized  consultation 
process  may  assist  in  that  regard. 

Involvement  of  the  Chartered  Accountancy  Profession 

8  The  auditor  can  objectively  assess  and  report  on  whether 
established  criteria  are  being  met.  Chartered  Accountants, 
through  various  committees  of  the  Ontario  and  Canadian 
Institutes,  have  spent  millions  of  dollars  and  many  thousands 
of  volunteer  hours  in  establishing  auditing  and  reporting 
criteria,  frequently  in  co-operation  with  governments  and 
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specific  industry  groups.  In  all  circumstances  involving  the 
auditor  it  is  important  to  remember  that  his  or  her  role  is 
one  of  adding  credibility  and  not  as  a  guarantor  and  does  not 
supplant  the  role  of  management  or  the  regulator. 

9  For  example,  we  have  been  discussing  with  the  Ministry  of 
Consumer  and  Commercial  Relations  how  to  establish  suitable 
criteria  whereby  an  auditor  can  report  whether  a  credit  union 
has  "sound  business  and  financial  practices".  The  Director  of 
Credit  Unions  is  considering  whether  an  objective  question¬ 
naire  can  be  designed  for  the  credit  union  to  send  to  him. 

The  auditor  should  be  able  to  provide  assurance  that  it  has 
been  reasonably  completed,  if  measurable  criteria  are 
included.  With  only  the  subjective  words  of  the  statute, 
neither  the  credit  union  nor  the  auditor  could  be  certain  of 
the  standards  expected  to  be  met,  and  compliance  would  be 
inconsistent  and  costly. 

10  Illustrating  the  profession's  involvement  are  the  attached 
documents : 

Appendix  1 

Submission  re  Loan  and  Trust  Review  to  The  Standing 
Committee  on  Administration  of  Justice,  dated  February  3, 
1984; 

Appendix  2 

A  memorandum  entitled  "Financial  Institutions",  which 
summarizes  the  status  of  life  insurers,  property  and 
casualty  insurers,  trust  companies  and  banks  in  terms  of 
application  of  the  CICA  Handbook,  and  the  nature  of 
current  CICA  projects  relating  to  these  financial 
institutions.  A  strength  of  CICA  involvement  is  that 
uniformity  is  achieved  through  the  setting  of  standards 
which  are  national  in  scope. 

Appendix  3 

CICA  Exposure  draft  of  proposed  standards  for  "Auditing 
for  Compliance  with  Legislative  and  Related  Authorities". 

11  The  first  document,  relating  to  loan  and  trust  corporations, 
contains  a  number  of  points  which  would  be  relevant  to  the 
current  Task  Force  review,  some  of  which  will  be  repeated  in 
general  terms  in  this  submission. 

12  .  Credit  unions  have  also  received  considerable  attention.  In 

June  1979  the  Ontario  Institute  published  "Accounting  and 
Auditing  Guidelines  for  Ontario  Credit  Unions  and  Caisses 
Populaires",  and  in  1984  the  CICA  released  an  extensive 
research  study,  "Financial  Reporting  for  Credit  Unions." 
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13  The  CICA  is  also  considering  ways  of  reviewing  and  reporting 
on  information  other  than  historical  financial  statements, 
such  as  future  oriented  financial  information,  and  has  also 
formed  a  separate  committee  to  establish  standards  for 
comprehensive  audits  --  audits  in  relation  to  value-f or-money 
considerations . 


Adherence  to  Standards  by  Chartered  Accountants 
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Having  established 
members  of  the  Inst 
preserving  the  CA's 
degree  of  integrity 
members,  a  number  o 
are  judged  through 
wanting,  sanctioned 
in  the  accompanying 


standards  for  accounting  and  auditing, 
itute  are  concerned  that  they  be  met,  thus 
deserved  image  of  performing  with  a  high 
.  Should  standards  be  ignored  by  our 
f  rules  have  been  established  by  which  they 
our  disciplinary  process,  and  if  found 
or  expelled.  These  rules  are  reproduced 
submission  of  February  3,  1984. 


15  A  preventive  measure  is  also  in  place  in  Ontario  and  most 
other  provinces  in  the  form  of  a  mandatory  practice  inspection 
program  whereby  the  Institute  reviews  current  accounting  and 
auditing  files  with  the  intention  of  helping  practitioners 
improve  their  professional  standards  where  necessary.  In  the 
four  years  since  its  inception,  almost  90%  of  all  practising 
members  in  Ontario  have  been  inspected,  and  by  the  end  of  1985 
all  practices  will  have  been  inspected  at  least  once. 

Requests  for  information  and  assistance  have  come  from 
Ireland,  the  United  States,  New  Zealand,  France,  Bermuda, 
England,  Hong  Kong  and  almost  every  Canadian  province,  -in 
recognition  of  our  worldwide  leadership  in  establishing  an 
effective  program  of  high  quality  practice  inspection. 

Co-operation 

16  We  have  emphasized  the  need  for  co-operation  between 
regulators,  auditors  and  the  industry  in  establishing  and 
maintaining  an  effective  monitoring  system,  and  the 
willingness  of  the  Institute  and  of  individual  firms  of 
chartered  accountants  to  assist  in  that  regard. 

17  Co-operation  is  also  necessary  between  jurisdictions  and 
between  segments  of  the  industry.  We  strongly  endorse  the 
recommendation  of  the  Task  Force  relative  to  achieving  harmony 
of  policies  and  practices  among  financial  institutions  and 
regulatory  authorities. 

Blurring  of  Lines 

18  As  the  various  financial  institutions  widen  their  spheres  of 
activities,  there  is  an  increasingly  difficult  task  in 
determining  exactly  how  they  should  be  classified,  other  than 
as  "financial  supermarkets".  In  such  a  milieu,  it  becomes 
much  more  difficult  to  regulate  the  organizations  and  assess 
their  ability  to  meet  their  obligations.  With  differing 
controls  for  the  various  lines  of  business  there  will  be  many 


5 


reporting  problems,  such  as  different  solvency  tests,  capital 
reporting  requirements  and  accounting  practices  for  the 
various  regulators  involved.  There  is  a  need  to  maintain  (and 
in  some  cases  enhance)  controls  over  the  various  classes  of 
business  independent  of  one  another,  while  at  the  same  time 
recognizing  any  interdependence. 
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Loan  and  Trust  Corporations 

20  As  mentioned  earlier,  we  have  enclosed  as  Appendix  1  a  copy  of 
our  Institute's  submission  to  the  Standing  Committee  on 
Administration  of  Justice  in  relation  to  its  review  of  loan 
and  trust  corporations.  We  believe  that  a  number  of  comments 
in  that  submission  are  appropriate  for  review  by  the  Task 
Force.  In  particular,  we  refer  to  the  following 
recommendations : 


1)  "Regulations  under  Ontario's  Securities  Act  and 
Business  Corporation  Act  and  the  Canada  Business 
Corporations  Act  all  require  that  annual  financial 
statements  comply  with  the  CICA  Handbook.  A  similar 
regulation  for  Ontario's  loan  and  trust  corporations 
would  be  appropriate. 

We  emphasize  that  requirements  for  special  purpose 
reporting  should  not  lead  to  distortions  in  the 
published  annual  financial  reports  of  trust  and  loan 
corporations.  Although  for  his  purposes,  such  as  for 
setting  borrowing  limits,  the  Registrar  may  establish 
reporting  requirements  or  require  particular 
valuations  to  be  made,  these  may  not  be  appropriate 
for  annual  reporting  purposes."  (last  part  - 
paragraph  9,  first  part  -  paragraph  10) 

2)  "We  therefore  support  the  proposals  to  require  audit 
and  investment  committees  and  also  to  require 
notification  to  the  Registrar  of  changes  in  directors 
and  certain  officers."  (third  sentence  -  paragraph 
15) 

3)  "The  suggested  expanded  monthly  reporting  system, 
which  we  understand  is  being  widely  tested  at  present, 
would  no  doubt  be  helpful  in  providing  indicators  for 
monitoring  problem  areas.  We  would  like  to  assist  in 
the  further  evolution  of  the  format  of  such  reporting. 
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We  suggest  consideration  be  given  to  less  frequent 
reporting  or  granting  exemptions  for  some  companies 
and  that  a  regular  annual  review  should  be  performed 
to  ensure  the  reporting  requirements  continue  to  be 
appropriate  as  circumstances  change."  (paragraph  17) 


4)  "Another  possibility  to  explore  is  the  development  of 
certain  key  questions  to  be  answered  and  information 
to  be  provided  by  corporations  in  their  annual  filing 
with  the  Registrar,  which  could  be  reviewed  and 
reported  on  in  some  manner  by  the  auditor.  Such  a 
system  is  currently  in  place  for  stockbrokers  and 
appears  to  work  quite  well."  (paragraph  34) 
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Credit  Unions 

22  The  credit  union  system  has  grown,  and  to  some  extent  thrived, 
with  a  number  of  strong  individuals  with  their  own  distinct 
operations  and  style.  This  strength  is  also  a  weakness-,  for 
no  cohesive  self-regulatory  structure  has  evolved, 
standardization  has  been  resisted  and  individuals  can  exercise 
powers  with  little  control  in  some  instances. 


23  We  are  encouraged  with  steps  taken  and  efforts  being  made  by 
the  Ministry  of  Consumer  and  Commercial  Relations  in  the 
issuance  of  regulations  for  improving  profitability  and 
financial  strength  of  credit  unions  and  in  encouraging  an 
effective  self-regulation  system.  As  mentioned  earlier,  the 
Director  of  Credit  Unions  is  working  on  a  questionnaire 
relating  to  key  financial  and  other  control  matters  which 
could  provide  significant  assistance  to  the  monitoring 
process.  While  the  Institute  is  not  taking  part  in  its 
drafting  directly,  chartered  accountants  are  advising  the 
Director  on  how  to  involve  the  auditor  in  reporting  on  the 
questionnaire.  We  have  offered  the  assistance  of  the 
Institute,  however,  and  expect  to  be  able  to  offer  our 
suggestions  before  regulations  are  issued. 


24  The  Task  Force  has  recommended  that  the  initiatives  now  being 
pursued  to  strengthen  the  operation  of  the  credit  union  system 
be  given  a  further  period  in  which  to  take  effect.  These 
initiatives  have  not  been  set  out  in  the  report,  so  we  are  not 


7 


in  a  position  to  comment  on  their  appropriateness.  We  are 
aware  of  problems  in  this  sector,  and  therefore  hope  these 
initiatives  will  address  such  concerns  as: 

1.  The  system  is  fragmented  into  separate  groups  and 
non-affiliates,  which  may  impede  the  development  of 
the  desired  quality  of  regulation  applicable  to  all 
credit  unions  and  caisses  populaires; 

2.  There  are  a  number  of  uneconomic  units  and  many 
situations  where  one  person  can  dominate  a  unit  for  a 
long  period.  When  this  is  coupled  with  a  lack  of 
overall  monitoring  and  self-regulation,  there  is  a 
tendency  to  depend  more  on  persons  without  significant 
financial  training  or  experience  than  do  other 
financial  institutions;  and 

3.  There  is  a  need  for  firm  governmental  policy  and  more 
direct  regulation  if  effective  self-regulation  does 
not  become  more  evident. 


Pension  Funds 


25  While  pension  funds  have  not  been  referred  to  in  the  Interim 
Report,  and  indeed  may  not  strictly  be  included  in  the  terms 
of  reference  of  the  Task  Force,  we  nonetheless  feel  it  is 
appropriate  to  voice  concern  on  this  subject  at  this  time. 

Huge  pools  of  assets  are  already  present  in  pension  funds,  and 
all  indications  are  that  they  will  grow  substantially  in  the 
future.  There  will  therefore  be  "pressures  on  (the)  financial 
system  (that)  may  require  attention  from  government",  to 
paraphrase  Dr.  Elgie's  statement  to  the  Legislature.  As  well, 
most  funds  are  administered  by  the  institutions  which  are  the 
subject  of  the  Task  Force's  review,  and  are  therefore 
vulnerable  to  some  of  the  same  problems  being  encountered. 


26  Our  main  concern  is- that  the  degree  of  regulation,  monitoring 
and  reporting  for  pension  funds  is  much  less  than  exists  for 
financial  institutions  in  general,  while  more  and  more  people 
put  more  and  more  of  their  savings  into  them.  Members  of  the 
public  look  to  them  for  their  future  financial  independence, 
and  no  doubt  will  expect  to  be  bailed  out  by  the  government 
should  any  disaster  occur. 

27  There  have  been  a  number  of  initiatives  in  Ontario  to  come  to 
grips  with  regulation  of  pension  funds.  Proposals  have  been 
made  by  a  Royal  Commission,  by  the  Pension  Commission  of 
Ontario,  by  a  Select  Committee  on  Pensions,  by  the  Institute 
and  by  many  others,  and  draft  legislation  was  prepared.  In 
spite  of  all  this  study,  however,  there  still  remains  a  hole 
in  the  monitoring  of  large  pools  of  the  public's  funds 
solicited  and  controlled  by  third  parties.  There  is  no  audit 
requirement  for  Ontario's  pension  funds,  and  therefore  no 
mandatory  independent  review  of  the  existence  or  valuation  of 
the  assets  held  in  them. 
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Summary 


28 


29 


In  their  monitoring  of  the  financial  industry,  regulators 
are  assisted  by  the  accounting  profession  and  its 
individual  members  through  consultation  in  the  design  of 
regulatory  systems  and  from  the  auditors'  reportings  on 
filings  made  by  financial  institutions; 

Monitoring  could  be  strengthened,  particularly  in  relation 
to  loan  and  trust  corporations,  credit  unions  and  pension 
funds ; 


30 


We  are  involved  and  continue  to  be  available  to  work  with 
the  industry  and  regulators  to  develop  new  controls  and 
reporting  mechanisms.  We  believe  our  involvement  is 
necessary,  and  should  be  on  a  more  formalized  basis,  to 
ensure  that  workable  rules  and  procedures  are  established 
which  can  satisfy  the  needs  of  regulators  at  the  least 
possible  cost; 


31  .  The  profession  can  and  does  provide  credibility  to  useful 

’realistic  information  in  addition  to  audited  financial 
statements.  A  well-run  audit  will  already  include  consi¬ 
deration  of  numerous  specific  additional  items  which  could 
enable  a  reporting  in  relation  to  specific  pre-deterrained 
criteria  without  significant  cost  implications; 

32  .  The  public  is  better  served  where  there  is  effective 

self-regulation  and  close  co-operation  of  the  regulators, 
the  accounting  profession  and  the  industry; 

33  .  There  is  a  need  for  consultation  and  harmony  between  the 

various  Canadian  regulators. 

34  We  appreciate  the  opportunity  of  providing  our  views,  and  look 
forward  to  presenting  and  amplifying  them  for  the  Task  Force. 


Yours  sincerely. 


Special  Committee  on  Financial  Institutions 


Mr.  S.L.  Wigle,  FCA  (Chairman,  1st  Vice-President) 
Price  Waterhouse 
Toronto 


Mr.  C.S.  Barltrop,  FCA 
Dunwoody  &  Company 

Chairman,  Auditing  Standards  Committee 

The  Canadian  Institute  of  Chartered  Accountants 


Mr.  R.W.  Cameron,  CA 
Clarkson  Gordon 
Toronto 


Mr.  J.E.  Farley,  CA 

Deloitte  Haskins  &  Sells 
Toronto 


Mr.  P.E.  Held,  FCA  (2nd  Vice-President) 
Dunwoody  &  Company 
Toronto 


Mr.  N.H.W.  James,  CA 
Ward  Mallette 
Mississauga 


Mr.  D.M.  Snell,  FCA 
Coopers  &  Lybrand 
Toronto 


Mr.  P.G.  LaFlair,  FCA 

Director  of  Professional  Services 

The  Institute  of  Chartered  Accountants  of  Ontario 
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FOUNDED  1879 


THE  INSTITUTE  OF  CHAKTEKED  ACCOUNTANTS  OF  ONTAKIO 

69  BLOOR  STREETEASX  TORONTO,  ONTARIO,  CANADA  M4W 1B3  TELEPHONE  961-1841 


February  2.,  1984 


The  Standing  Committee  on  Administration  of  Justice 
Room  110,  Legislative  Building 
Queen's  Park 

TORONTO,  Ontario  M7A  1A2 


Dear  Sirs: 


Re:  Loem  and  Trust  Review 


1  We  welcome  the  opportunity  to  comment  on  the  White  Paper  on 
Proposals  for  Revision  of  the  Loan  and  Trust  Corporation  Legislation 
and  Administration  in  Ontario.  We  share  the  concern  expressed  in 
the  White  Paper  that  public  confidence  in  the  loan  and  trust 
industry  should  continue  to  be  justified,  and  have  directed  our 
review  of  the  proposals  with  a  view  to  assisting  in  achieving  that 
end,  with  particular  reference  to  the  role  of  the  accounting 
profession. 

2  This  submission  has  been  prepared  by  the  committee  on  loan  and  trust 
corporations  of  The  Institute  of  Chartered  Accountants  of  Ontario 
with  the  participation  of  members  of  the  research  staff  of  the 
Canadian  Institute  of  Chartered  Accountants  (CICA),  which  has  the 
responsibility  for  setting  accounting  and  auditing  standards  in 
Canada . 

3  At  the  outset,  we  would  like  to  underline  that  there  has  been  no 
evidence  presented  of  any  inadequacy  of  aunnual  or  interim  financial 
reporting  standards  of  loan  and  trust  corporations.  The  industry 
follows  generally  accepted  accounting  principles  which  are  set  out 
in  the  CICA  Handbook  and  which  are  applicable  not  only  to  the  loan 
and  trust  industry,  but  also  to  most  other  commercial  and  industrial 
enterprises.  Further,  there  is  no  evidence  of  any  gaps  in  the  rules 
of  professional  conduct  of  chartered  accountants  which  would  permit 
with  impunity  actions  which  are  not  in  the  public  interest. 

4  We  recognize,  however  that  the  Registrar  may  wish  to  prescribe 
different  or  more  detailed  accounting  requirements  for  his  own 
borrowing  base  determination  or  other  purposes,  and  we  would  be 
pleased  to  assist  in  their  articulation. 
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5  Our  comments  are  5et  out  under  the  following  headings : 

.  Code  of  Conduct  and  Ethics 
.  Accounting  Standards 
«  Auditing  Standards 

«  Reporting  Requirements  of  the  Registrar 
«  Uniformity  of  Accounting  Records 
.  Federal  and  Provincial  Legislation 
.  Borrowing,  Deposits  and  Trust  Funds 
.  Administration 
.  Auditor ' s  Role 

Code  of  Conduct  and  Ethics 


6  The  White  Paper  suggests  that  professional  associations  should 
"consider  and  advise  the  government  as  to  the  changes  they  propose 
to  make  in  the  codes  of  conduct  and  ethics  that  govern  their  members 
to  prevent  the  involvement  or  participation  of  those  members  in 
conflict  of  interest  situations".  Chartered  accountants  are  subject 
to  an  extensive  set  of  rules  which  govern  their  conduct  and  ethics. 
These  rules  have  been  developed  in  our  over  100  years  of  existence 
and  are  backed  up  by  an  effective  investigative  and  disciplinary 
process,  carried  out  in  accordance  with  the  Statutory  Powers 
Procedure  Act.  Of  particular  interest  in  this  connection  are  our 
Standards  of  Conduct  Affecting  the  Public  Interest,  which  are  set 
out  in  the  accompanying  Appendix  together  with  the  Foreward  to  our 
Rules  of  Professional  Conduct.  An  examination  of  our  rules  wiil 
make  it  apparent  that  it  is  difficult  to  envisage  a  situation 
relating  to  the  concerns  expressed  in  the  White  Paper  which  would 
not  be  covered  by  these  rules. 

7  While  rules  can  no  doubt  provide  a  deterrent,  they  cannot  prevent 
someone  from  acting  other  than  in  the  .public  interest.  They 
prescribe  standards  which  a  chartered  accountant  is  recjuired  to 
comply  with  and  against  which  he  will  be  judged  by  his  peers  should 
there  be  a  complaint  concerning  his  conduct.  If  the  complaint  is 
found  to  be  justified,  disciplinary  action  will  result,  including 
possible  expulsion  from  membership.  Anyone,  including  the 
Registrar,  is  able  to  lodge  a  complaint  with  the  Institute  regarding 
the  conduct  of  any  chartered  accountant,  whether  in  public  practice 
or  employed  elsewhere. 

8  As  part  of  its  ongoing  review  of  the  rules  of  professional  conduct, 
the  Institute's  professional  conduct  committee  is  reviewing  the 
Morrison  report  and  the  section  of  the  White  Paper  relating  to 
conflicts  of  interest  to  see  if  any  clarification  would  be 
appropriate. 
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Accounting  Standards 

The  required  standards  for  annual  financial  statements  and 
disclosure  by  loan  and  trust  corporations  are  very  high.  Loan  and 
trust  corporations  conform  with  generally  accepted  accounting 
principles  as  set  out  in  the  CICA  Handbook,  which  has  been 
recognized  by  governments  across  Canada  as  the  authoritative  source 
for  accounting  principles.  For  example,  regulations  under  Ontario's 
Securities  Act  and  Business  Corporations  Act  and  the  Canada  Business 
Corporations  Act  all  require  that  annual  financial  statements  comply 
with  the  CICA  Handbook.  A  similar  regulation  for  Ontario's  loan  and 
trust  corporations  would  be  appropriate. 

We  emphasize  that  requirements  for  special  purpose  reporting  should 
not  lead  to  distortions  in  the  published  annual  financial  reports  of 
trust  and  loan  corporations.  Although  for  his  purposes,  such  as  for 
setting  borrowing  limits,  the  Registrar  may  establish  reporting 
rec[uirements  or  require  particular  valuations  to  be  made,  these  may 
not  be  appropriate  for  annual  reporting  purposes.  For  example, 
there  currently  exist  requirements  for  reporting  to  the  Registrar 
which  are  not  in  accordance  with  generally  accepted  accounting 
principles,  and  which,  if  reflected  in  annual  financial  statements, 
would  result  in  the  audit  report  containing  a  qualification.  A 
further  possible  example  from  the  White  Paper  is  the  proposal  that 
the  manner  in  which  subsidiaries  are  accounted  for  would  be 
determined  by  the  Registrar;  accounting  for  investments  in 
subsidiaries  is  a  matter  already  well  covered  in  the  CICA  Handbook. 
While  the  existence  of  an  audit  report  with  a  qualification  would  be 
undesirable  in  itself,  it  would  cause  some  further  difficulties  for 
a  corporation  filing  with  the  Ontario  Securities  Commission,  for 
filings  are  not  permitted  if  the  audit  report  contains  a 
qualification  which  could  be  removed  by  following  generally  accepted 
accounting  principles.  (This  would  not  preclude  the  auditor  from 
annually  providing  a  separate  report  as  to  compliance  with  the 
Registrar ' s  requirements . ) 

The  involvement  of  the  CICA  in  the  establishment  of  accounting 
standards  is  particularly  important  due  to  the  need  for  uniformity 
across  the  country.  As  well  as  the  CICA  Handbook,  the  CICA  produces 
research  studies  on  particular  subjects  from  time  to  time.  Indeed, 
the  1971  publication  of  "Accounting  for  Trust  and  Loan  Companies  in 
Canada”  gave  great  impetus  to  the  current  uniformity  in  financial 
reporting  in  the  industry.  The  CICA  research  department  would  be 
available  to  assist  the  Registrar,  and  the  proposed  Commissioner  and 
the  Financial  Advisory  Committee  in  any  matters  relating  to 
accounting  and  auditing  standards. 


Appendix  1 
4 


Auditing  Standards 

The  CICA  Handbook  presently  contains  basic  auditing  standards 
(referred  to  as  generally  accepted  auditing  standards)  as  well  as 
detailed  implementation  requirements  with  respect  to  audits  of 
financial  statements*  It  also  contains  similar  material  with 
respect  to  special  purpose  engagements  in  which  an  auditor  is 
engaged  to  add  credibility  to  other  kinds  of  financial  and 
non-financial  information.  It  is  our  belief  that  most  of  the 
recommendations  for  the  involvement  of  auditors  contained  in  the 
White  Paper  are  covered  by  existing  CICA  Handbook  requirements ,  and 
we  would  be  pleased  to  assist  those  in  the  Ministry  charged  with 
implementing  the  White  Paper  in  establishing,  within  the  framework 
of  the  existing  standards,  specific  procedures  which  meet  the 
requirements  of  the  Registrar. 

There  are  at  present  in  Canada  no  formal  standards  for  auditors  to 
report  specifically  on  internal  controls,  although  it  is  practice 
for  auditors  to  report  to  management  and  audit  committees  important 
deficiencies  in  internal  control  which  come  to  their  attention 
during  the  course  of  the  audit.  The  audit  is  designed  to  permit  the 
expression  of  an  opinion  on  the  financial  statements  rather  than  on 
the  adequacy  of  internal  controls  per  se.  In  the  event  that  auditor 
reporting  on  the  internal  controls  of  loan  and  trust  companies 
themselves  is  to  be  suggested  for  the  purposes  of  the  Ministry,  we 
would  wish  to  explore  an  appropriate  approach  with  the  Ministry. 

In  short,  auditing  standards  now  in  place  are  adequate  to  meet  the 
requirements  of  the  Ministry  as  outlined  in  the  White  Paper.  We  do 
not  think  it  appropriate  or  desirable  that  the  Ministry  should 
attempt  to  set  auditing  standards.  However,  it  is  quite  normal  for 
a  Ministry  to  direct  auditors'  attention  to  specific  matters  and  to 
require  special  reports  from  them  with  respect  to  such  matters.  We 
would  be  pleased  to  assist  the  Ministry  in  identifying  such  areas, 
in  assessing  the  cost  of  any  requirements  and  their  intended 
benefits  and  in  providing  any  guidelines  to  auditors  of  loan  and 
trust  corporations  in  auditing  or  reporting  matters. 

Reporting  Requirements  of  the  Registrar 


The  recent  difficulties  which  led  to  the  White  Paper  apparently 
arose  from  a  lack  of  management  controls;  as  a  result,  basic 
internal  controls  could  be  ignored  and  imprudent  policies  pursued. 
They  did  not  result  in  any  significant  respect  from  either  a 
financial  statement  reporting  or  an  auditing  problem.  It  is 
therefore  critical  that  management  controls  should  be  maintained  to 
prevent  a  recurrence.  We  therefore  support  the  proposals  to  require 
audit  and  investment  committees  and  also  to  require  notification  to 
the  Registrar  of  changes  in  directors  and  certain  officers. 

However,  we  have  serious  reservations  about  giving  to  the  Registrar 
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the  power  to  intervene  in  the  process  whereby  shareholders  elect 
directors;  the  use  of  such  power  could  only  be  justified  in  the  most 
extraordinary  circumstances.  We  also  believe  that  the  directors 
alone  should  have  the  power  to  appoint  the  chief  executive  officer 
and  chief  financial  officer.  In  expanding  on  the  duties  and 
responsibilities  for  directors,  it  will  be  necessary  to  clearly 
define  their  role,  ensuring  that  the  position  does  not  have 
unreasonable  commitments  and  risks. 

16  We  also  support  the  reporting  of  auditor  changes,  and  reasons 
therefore,  to  the  Registrar  and  suggest  that  the  process  used  by  the 
Ontario  and  other  securities  commissions  be  adopted.* 

17  The  suggested  expanded  monthly  reporting  system,  which  we  understand 
is  being  widely  tested  at  present,  would  no  doubt  be  helpful  in 
providing  indicators  for  monitoring  problem  areas.  We  would  like  to 
assist  in  the  further  evolution  of  the  format  of  such  reporting.  We 
suggest  consideration  be  given  to  less  frequent  reporting  or 
granting  exemptions  for  some  companies  and  that  a  regular  annual 
review  should  be  performed  to  ensure  the  reporting  requirements 
continue  to  be  appropriate  as  circumstances  change . 

18  An  important  part  of  the  reporting  process  would  be  the  obtaining  of 
written  representations  as  to  the  reports'  accuracy  from  responsible 
people  within  the  corporations,  since  a  monthly  report  would  not 
likely  have  revealed  the  sort  of  difficulties  experienced  by  Crown 
Trust.  Day  to  day  management  control  is  critical  to  prevent  a  ■ 
recurrence . 

Uniformity  of  Accounting  Records 


19  The  White  Paper  suggests  "it  will  be  necessary  to  adopt  greater 
uniformity  in  accounting  practices  and  internal  record-keeping".  We 
read  this  as  relating  to  internal  management  accounts  and  record 
keeping  for  the  new  monthly  reporting  to  be  effective.  As 
previously  noted,  annual  financial  statements  are  being  uniformly 
prepared  in  accordance  with  generally  accepted  accounting  principles. 

20  We  believe  a  sufficient  degree  of  uniformity  can  be  accomplished  for 
the  Registrar's  reporting  purposes  by  simply  setting  out  the  format 
of  required  reporting.  Emphasis  should  be  placed  on  identifying 
financial  information  and  related  disclosures  that  are  needed  for 
regulatory  purposes.  Internal  systems  could  then  be  modified 
sufficiently  to  produce  the  required  data,  while  continuing  to 
satisfy  the  particular  needs  of  the  corporations  due  to  differences 
in  size  and  information  requirements.  There  is  no  need  for  the 
Ministry  to  prescribe  internal  record  keeping  requirements. 

*  see  National  Policy  Statement  31  "Change  of  Auditor  of  a  Reporting 
Issuer" 
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Federal  and  Provincial  Legislation 

The  White  Paper  has  recognized  the  need  for  uniformity  of  rules  of 
reporting  for  all  companies  operating  in  Ontario/  a  majority  of 
which  are  incorporated  in  other  jurisdictions*  This  need  is  present 
across  the  country,  and  we  emphasize  the  necessity  to  co-ordinate 
Ontario's  requirements  with  those  of  other  jurisdictions  to  avoid 
Balkanization  and  a  completely  unnecessary  and  costly  duplication  of 
effort  for  the  industry. 

Borrowing,  Deposits  and  Trust  Funds 


With  respect  to  guaranteed  funds  in  trust,  we  believe  that  present 
practice  is  appropriate  and  therefore  assume  that  the  recommendation 
on  page  28  ( "Funds  held  in  trust  should  be  segregated  and  aggregate 
amounts  shown  separately  on  the  . . .  balance  sheets  of  all  trust 
companies...")  refers  to  estate,  trust  and  agency  (ET&A)  funds.  If 
this  assumption  is  correct,  we  have  serious  concerns.  ETSA  funds 
held  by  trust  companies  represent  particularly  difficult  valuation 
and  reporting  problems,  and  we  question  whether  any  useful  purpose 
would  be  served  by  including  such  funds  on  the  balance  sheet.  These 
funds  do  not  belong  to  the  trust  companies,  and  therefore  are  not 
included  in  the  financial  statements  and  are  not  normally  reported 
on  by  the  auditor.  This  current  practice  was  recommended  by  the 
CICA  Research  Study:  "Accounting  for  Trust  and  Loan  Companies  in 
Canada".  While  it  may  well  be  possible  for  an  auditor  to  check 
earnings  from  and  the  existence  and  dispositions  of  recorded  assets, 
it  is  not  possible  for  an  auditor  to  check  that  all  assets  that 
should  have  come  under  the  control  of  the  company  have,  in  fact, 
come  into  its  custody  and  have  been  duly  recorded.  Further,  to  be 
satisfied  as  to  the  valuation  of  certain  assets  (shares  of  a  private 
company  for  example)  would  be  prohibitively  costly  and  impracticable. 

We  note  the  White  Paper  proposes  to  lower  the  risk  of  E.T.A.  losses 
by  granting  estate,  trust  and  agency  powers  "only... to  those 
corporations  with  demonstrated  capability  in  those  areas  and  the 
necessary  financial  resources  and  other  qualifications".  As  well, 
the  Financial  Institutions  Division,  in  its  response  to  the  internal 
review,  has  suggested  it  will  be  considering  the  best  method  of 
reviewing  any  areas  not  presently  being  adequately  reviewed,  and 
will  seek  to  avoid  unnecessary  duplication  and  additional  cost.  We 
would  be  pleased  to  assist  the  Division  in  this  consideration.  One 
extra  safeguard  could  be  a  requirement  that  the  investment  committee 
should  review  investment  policies  for  ET&A. 

Should  it  be  necessary  that  credibility  of  some  kind  be  added  to  the 
reporting  of  fvmds  under  administration,  the  auditor  could  in  future 
carry  out  certain  procedures  to  provide  a  measure  of  credibility. 
However,  to  be  cost  effective,  we  believe  that  considerable  thought 
needs  to  be  given  to  the  appropriate  scope  of  auditor  involvement. 
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the  level  of  assurance  to  be  provided/  to  whom  the  auditor  should 
report  and  the  precise  nature  of  what  the  auditor  is  to  report  upon 
(for  example,  we  understand  that  industry  practice  varies 
considerably  in  computing  the  total  amount  of  assets  under 
administration).  We  would  be  pleased  to  assist  the  Ministry  in 
resolving  these  matters  in  the  event  that  auditor  involvement  with 
ET&A  funds  is  deemed  necessary. 

25  If  the  previously  quoted  recommendation  from  page  28  of  the  White 
Paper  refers  to  guaranteed  trust  funds,  we  suggest  that  such  a 
requirement  would  be  retrogressive.  We  believe  that  disclosure  of 
the  amounts  of  guaranteed  trust  funds  in  a  note  to  the  financial 
statements,  which  is  a  practice  commonly  followed  in  the  industry, 
would  be  sufficient. 

Administration 

26  The  proposed  new  structure  for  the  Ministry  of  Consumer  and 
Commercial  Relations  would  represent  a  significant  increase  in 
resources  allocated  and  should  enable  the  Ministry  to  have  a  greater 
degree  of  control  over  the  operations  of  financial  institutions,  and 
hence  more  responsibility  to  ensure  the  sort  of  problems  recently 
experienced  do  not  recur.  The  broadened  discretionary  powers  of  the 
Registrar  would  be  offset  somewhat  by  the  right  to  appeal  decisions 
to  the  Commissioner  of  Financial  Institutions.  The  number  of 
appeals  with  their  attendant  cost,  time  and  potential  controversy 
could  be  greatly  reduced  if  clear  criteria  could  be  established  'for 
guidance  of  the  Registrar. 

27  While  we  are  not  entirely  convinced  that  the  proposed  Financial 
Advisory  Committee  is  necessary,  if  it  is  set  up,  we  believe  that 
chartered  accountants  should  be  represented  on  it. 

Auditor’s  Role 

28  All  audits  have  a  cost,  and  full-scale  audits  on  the  monthly 
information  required  by  the  Registrar  are  presumably  not 
conten^lated  (except  perhaps  in  a  few  cases  where  serious  financial 
problems  exist  or  are  anticipated).  However,  specific  audits  of 
particular  aspects  could  be  carried  out  on  a  regular  or  a  surprise 
basis  on  the  instruction  of  the  Ministry.  We  would  be  glad  to 
assist  the  Ministry  in  devising  practical  guidelines  for  such  audits 
should  they  be  deemed  necessary. 

29  It  must  be  recognized  that  the  recent  trust  company  problems 
resulted  from  inappropriate  practices  which  in  some  cases  did  not 
become  apparent  even  to  people  within  the  corporations  until  some 
time  after  the  fact.  The  auditor  does  not  spend  each  day  with  each 
client;  he  may  not  become  aware  of  problems  until  long  after  the 
fact  when  the  annual  audit  is  performed.  When  the  auditor  does 


Appendix  1 
8 


discover  items  which  could  be  detrimental  to  the  corporation  or 
people  having  a  stake  in  it,  there  should  be  an  effective  reporting 
mechanism. 

30  We  do  not  agree  with  the  suggestion  that  an  auditor's  correspondence 
should  in  the  normal  course  be  made  available  to  a  party,  other  than 
the  client.  We  recommend  that  an  appropriate  reporting  channel 
would  be  to  the  audit  committee,  vrtio  should  be  informed  of  such 
events  as  any  apparent  non-compliance  with  the  legislation  or 
deterioration  in  keeping  records.  The  audit  committee,  with  its 
outside  members,  could  by  regulation  be  required  to  review  specific 
matters  and  to  provide  copies  of  minutes  to  the  Registrar  in  certain 
specified  situations.  Placing  the  reporting  requirements  on  those 
inside  the  corporation  would  in  most  cases  be  more  effective  than 
the  proposal  that  copies  of  all  auditor  correspondence  should  be 
provided  to  the  Registrar;  this  latter  proposal  could  inhibit  free 
communication . 

31  We  recognize,  however,  that  there  may  still  be  a  need  for  a  "fail 
safe"  mechanism  whereby,  should  the  auditor  be  aware  of  a  serious 
and  on-going  difficulty  which  is  not  being  addressed  or  reported  by 
the  entity,  the  auditor  would  be  provided  with  a  means  of  reporting 
to  the  Registrar.  This  could  prove  difficult  to  legislate,"  but  a 
provision  similar  to  that  of  the  federal  Bank  Act,  which  reouires 
the  reporting  of  matters  affecting  the  "well-being  of  the  bank", 
could  be  considered. 

32  If  deemed  necessary,  and  provided  that  reportable  matters  are 
clearly  defined,  it  would  be  possible  for  the  auditor  to  accept  a 
specific  new  reporting  responsibility  to  directors  and  to  the  audit 
and  investment  committees  in  relation  to  internal  control  and  other 
matters.  The  direct  reporting  to  the  Registrar  would  then  be  the 
responsibility  of  those  within  the  entity. 

33  The  White  Paper  proposals  would  place  a  number  of  reporting 
requirements  upon  auditors  including,  for  example,  one  with  respect 
to  significant  benefits  which  have  been  afforded  to  shareholders  or 
insiders  of  the  corporation  without  adequate  consideration.  In 
this,  and  similar  cases,  it  will  be  important  for  legislation  or 
regulation  to  make  it  clear  whether  the  auditor  is  merely  required 
to  report  such  matters  as  may  come  to  his  attention  as  a  result  of 
performing  an  audit  and  any  other  duties  under  the  Act,  or  whether 
the  auditor  is  required  to  actively  search  for  such  breaches.  The 
latter  would,  of  course,  require  substantially  more  work  and  in  some 
cases  the  auditor  would  not  be  provided  the  degree  of  assurance 
required  to  express  an  audit  opinion.  For  example,  while  an  auditor 
can  carry  out  certain  procedures  to  detect  undisclosed  related 
parties,  he  could  never  perform  enough  work  to  be  able  to  report 
that  there  were  no  undisclosed  related  parties. 
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34  Another  possibility  to  explore  is  the  development  of  certain  key 
questions  to  be  answered  and  information  to  be  provided  by 
corporations  in  their  annual  filing  with  the  Registrar/  which  could 
be  reviewed  and  reported  on  in  some  manner  by  the  auditor.  Such  a 
system  is  currently  in  place  for  stockbrokers  and  appears  to  work 
quite  well. 

35  We  agree  with  the  White  Paper  suggestion  that  auditors  should  be 
protected  against  personal  liability  in  performing  their  additional 
responsibilities  (particularly  where  such  responsibilities  could  lay 
them  open  to  a  charge  of  breaching  confidentiality). 


* 


* 


* 


36  The  White  Paper  provides  an  excellent  opportunity  to  pursue  a  number 
of  positive  initiatives  for  tightened  controls  over  loan  and  trust 
corporations  operating  in  Ontario.  We  would  be  pleased  to  assist 
the  Ministry  of  Consumer  and  Commercial  Relations  or  the  Committee 
in  the  necessary  further  study  of  the  matters  included  in  the  White 
Paper.  Furthermore,  we  believe  that  it  is  important  that  chartered 
accountants  be  involved  in  the  accounting  and  auditing  aspects  of 
any  legislation  which  may  be  drafted  to  enact  the  provisions.  For 
commentary  with  particular  reference  to  federal  legislation  or 
accounting  or  auditing  standards  which  would  have  national  impacr, 
the  Canadian  Institute  of  Chartered  Accountants  has  appropriate 
committees  to  respond.  Enquiries  on  any  matter  should  be  initially 
directed  to  the  committee  on  loan  and  trust  corporations  of  The 
Institute  of  Chartered  Accountants  of  Ontario  through  its  chairman, 
J.R.  Bones,  FCA  (1st  vice-president  of  the  Institute)  or  P.G. 
LaFlair,  FCA,  director  of  professional  services. 

Yours  respectfully. 


L 


J.R.  BONES,  FCA  -  1st  VICE-PRESIDENT 

CHAIRMAN  OP  COMMITTEE  ON  LOMJ  AND  TRUST  CORPORATIONS 
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J.R.  Bones f  FCA  (Chairman) 

Ward  Mallette 
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of  Chartered  Accountants  of  Ontario 
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Price  Waterhouse 
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Victoria  &  Grey  Trust  Company 

E.H.  Johnston,  FCA 
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P.G.  LaFlair,  FCA 

Director  of  Professional  Services 
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Rules  of  Professional  Conduct 


ICAO 


200  -  STANDARDS  OF  CONDUCT  AFFECTING  THE 

PUBLIC  INTEREST 

201  A  member  or  student  shall  conduct  himself  at  all  times  in  a  manner 
IJf“repS"“iionWhich  will  maintain  the  good  reputation  of  the  profession  and  its  ability 
of  prore«i..njQ  serve  the  public  interest. 

202  A  member  or  student  shall  perform  his  professional  services  with 
ind  due  carcintegrity  and  due  care. 

203  A  member  shall  sustain  his  professional  competence  by  keeping 
com^Tencc  himself  informed  of,  and  complying  with,  developments  in  profes¬ 
sional  standards  in  all  functions  in  which  he  practises  or  is  relied  upon 
because  of  his  calling. 

204  A  member  who  is  engaged  to  express  an  opinion  on  financial 
obieciivHv  jtatenients  shall  hold  himself  free  of  any  influence,  interest  or 

relationship,  in  respect  of  his  client’s  affairs,  which  impairs  his 
professional  judgment  or  objectivity  or  which,  in  the  view  of  a 
reasonable  observer,  has  that  effect, 

205*  A  member  or  student  shall  not 

Fiilsc  or 

dlli^unic'ms  (1)  sign  or  associate  himself  with  any  letter,  report,  statement, 
representatit)n  or  financial  statement  which  he  knows,  or  should  know, 
is  false  or  misleading,  whether  or  not  the  association  is  subject  to  a 
ilisclaimer  of  responsibility,  nor 

Oral  rcprc  ( 2)  make  any  oral  report,  statement  or  representation  which  he  knows, 
scniaiion  should  know.  is  false  or  misleading. 

206.1  In  expressing  an  opinion  on  financial  statements  examined  by  him  a 
or  maienlfi  member  shall  not 

fads  and 

nlenls"^  ( 1 )  fail  to  roveal  any  material  fact  known  to  him  which  is  not  disclosed 
in  the  financial  statements,  the  omission  of  which  renders  the  financial 
statements  misleading,  nor 

(2)  fail  to  report  any  material  mis-statement  known  to  him  to  be 
contained  in  the  financial  statements. 

.2**  A  member  shall  not  express  an  opinion  on  financial  statements  or 
other  financial  information  examined  by  him  if  he  has  not  complied  in 
and°a“ud!rin«all  material  respects  with  the  generally  accepted  auditing  standards  of 
siandardi  profession,  including  those  as  set  out  in  the  CICA  Handbook  as 
amended  from  time  to  time. 

.3*  A  member  shall  not  express  an  opinion  on  financial  statements  or 
other  financial  information  examined  by  him  which  are  not  prepared 
in  accordance  with  the  accounting  standards  of  the  profession  unless 
such  opinion  includes  a  suitable  reservation. 

.4**  Without  limiting  the  generality  of  Rules  206.2  and  206.3,  a  member 
shall  not  express  an  opinion  without  reservation  that  financial  state¬ 
ments  are  prepared  in  accordance  with  generally  accepted  accounting 
principles  if  such  statements  depart  in  any  material  respect  from  the 
Recommendations  of  The  Canadian  Institute  of  Chartered  Account¬ 
ants  as  set  out  in  the  CICA  Handbook  as  amended  from  time  to  time. 

206A***  When  a  member  is  associated  with  financial  statements  or  other  finan- 
with  CICA  ■  cial  information  but  is  not  engaged  to  express  an  opinion  thereon,  he 
t,?r  non‘luditSha!l  comply  with  the  Recommendations  related  to  such  engagements 
cn,.a«enicnisa5  jgj  j^,  CICA  Handbook  as  amended  from  time  to  time. 


i^SZminB  ^  niember  shall  inform  his  client  of  any  business  connections,  any 
diems  uf  affiliations,  and  any  interests  of  which  the  client  might  reasonably 
expect  to  be  informed  but  this  does  not  necessarily  include  disclosure 
imeresi  qJ  professional  services  he  may  be  rendering  or  proposing  to  render  to 
other  clients. 

^  nfiember  or  student  shall  not,  in  connection  with  any  transaction 
izSd“'  involving  a  client,  hold,  receive,  bargain  for,  become  entitled  to  or 
heneflis  acquire  any  fee,  remuneration  or  benefit  without  the  client’s  knowl¬ 
edge  and  consent. 

.2  A  member  or  student  shall  not,  in  connection  with  any  transaction 
involving  his  employer,  hold,  receive,  bargain  for,  become  entitled  to 
or  acquire  any  fee,  remuneration  or  benefit  without  the  employer’s 
knowledge  and  consent. 

^  A  member  or  student  shall  not  take  any  action,  such  as  acquiring  any 
i^'’S?cOTfi- interest,  property  or  benefit,  in  connection  with  which  he  makes 
informiiiinn  improper  use  of  confidential  knowledge  of  a  client’s  affairs  obtained  in 
the  course  of  his  duties. 

210Jt  A  member  or  student  shall  not  disclose  or  use  any  confidential  informa- 
ence  of'"’  tion  conceming  the  affairs  of  any  client  except  when  properly  acting  in 
jnforinaiion  the  course  of  his  duties  or  when  such  information  is  required  to  be 
disclosed  by  order  of  lawful  authority  or  by  the  Council,  the  professional 
conduct  committee  or  any  subcommittee,  the  discipline  committee, 
the  appeal  committee  or  the  practice  inspection  committee  in  the 
proper  exercise  of  their  duties. 

.2  A  member  or  student  shall  not  disclose  (^r  use  any  confidential  informa¬ 
tion  concerning  the  affairs  of  his  employer  except  when  properly 
acting  m  the  course  of  his  duties  or  when  such  information  is  required 
to  be  disclosed  by  oriler  of  lawful  authority  or  by  the  Council,  the 
professional  conduct  committee  or  any  subcommittee,  the  discipline 
committee,  the  appeal  committee  or  the  practice  inspection  commit¬ 
tee  in  the  proper  exercise  of  their  duties. 

.3*  Notwithstaniling  any  other  provisions  of  this  rule  of  professional  conduct, 
the  di.sclosure  by  a  member  or  student  of  information  which  is  other¬ 
wise  confidential  may  be  justified  in  order  to  defend  himself  or  his 
assi)ciaies  or  employees,  as  the  case  may  be,  against  any  lawsuit  or 
other  legal  proceeding  or  against  alleged  professional  misconduct,  or 
in  any  legal  proceeding  for  recovery  of  unpaid  professional  fees  and 
tlisbursemenis.  but  only  to  the  extent  necessary  for  such  purpose. 

.4**  Notwithstanding  any  other  provision  of  this  rule  of  professional  conduct, 
a  member  engaged  to  perform  a  particular  service  may  contract  for  the 
services  of  a  person  nt>t  employbtl  by  him  to  assist  in  the  performance 
of  that  service,  provided  the  member  first  obtains  the  written  agreement 
of  that  person  to  carefully  and  faithfully  preserve  the  confidentiality  of 
any  information  disclosed  to  the  member  by  his  client  for  the  purposes 
of  the  engagement  and  to  not  make  use  of  such  information  other  than 
as  shall  be  rct|uired  in  the  perR)rmance  of  such  services. 

211  Subject  to  the  provisions  of  Rule  210,  a  member  shall  bring  to  the 

iHl'ri'hrc;Kh  attcution  of  the  professional  conduct  committee  any  apparent  breach 
oi  rules  rules  of  professional  conduct  or  any  instance  involving  or 

appearing  to  involve  doubt  as  to  the  competence,  reputation  or  integ¬ 
rity  t'f  a  member,  student  or  applicant. 

212  A  member  or  sfudent  who  handles  money  or  other  property  in  trust 
Irilsi'h.mis^  shall  ilo  so  in  accordance  with  the  terms  of  the  trust  and  the  general  law 
Im.'pcriv'  relating  to  trusts  and  shall  maintain  such  records  as  are  necessary  to 

account  pmperly  for  the  money  or  other  property;  unless  otherwise 
prtivided  for  by  the  terms  of  the  trust,  money  held  in  trust  shall  be  kept 
in  a  separate  trust  bank  account  or  accounts. 


213  A  member  or  student  shall  not  knowingly  lend  himself,  his  name  or  his 
services  to  any  unlawful  activity. 

214***  Repealed  June  11,  1979. 

215  A  member  engaged  in  the  practice  of  public  accounting  shall  not  offer 
fcoand^'^'or  agree  to  render  any  professional  service  for  a  fee  contingent  on  the 

results  of  such  service,  nor  shall  he  represent  that  he  does  any  service 
without  fee  except  services  of  charitable,  benevolent  or  similar  nature. 

216  Other  than  in  relation  to  the  sale  and  purchase  of  an  accounting 
receTpi"'.""  practice,  a  member  engaged  in  the  practice  of  public  accounting  shall 
commisMonspyj  dircctly  or  indirectly  pay  to  any  person  who  is  not  a  public  account¬ 
ant  a  commission  or  other  compensation  to  obtain  a  client,  nor  shall  he 
accept  directly  or  indirectly  from  any  person  who  is  not  a  public 
accountant  a  commission  or  other  compensation  for  a  referral  to  a 
client  of  products  or  services  of  others. 

217.1  A  member  shall  not  advertise,  directly  or  indirectly,  in  any  manner 
AdM-riisini!  which  he  knows,  or  should  know,  is  false  or  misleading,  or 

(b)  which  contravenes  professional  good  taste  or  fails  to  uphold 
normal  professional  courtesy,  or 

(c)  which  makes  unfavorable  reflections  on  the  competence  or 
integrity  of  the  profession  or  any  member  thereof,  or 

**(d)  which  refers  to  him  as  a  specialist  in  a  particular  service  area  or 
industry  sector,  or; 

•**(e)  which  involves  a  statement  the  contents  of  which  he  cannot 
substantiate. 

.2t  A  member  engaged  in  the  practice  of  public  accounting  shall  not 
(a I  endorse,  or 

(b)  consent  to  the  use  of  his  name,  or  the  name  of  the  firm  or 
organization  with  which  he  is  associated,  endorsing 
any  commercial  product  or  service  of  others. 

Jtt  A  member  engaged  in  the  practice  of  public  accounting  shall  not  mail, 
deliver  or  otherwise  send  directly  or  indirectly,  technical  or  other 
publications  (including  brochures,  letters  and  other  promotional  and 
informational  mailings)  to  other  than  clients  and  close  associates  ex¬ 
cept  in  response  to  an  express  request  to  do  so. 

.4t1*t(a)  A  member  engaged  in  the  practice  of  public  accounting  shall  not 
sponsor  or  co-sponsor,  other  than  for  clients  or  close  associates,  any 
educational  or  similar  seminar,  provided  that  this  rule  shall  not  apply 
to  prevent  a  member  from  arranging  or  promoting  or  otherwise  being 
responsible  for  purely  educational  symposia,  the  attendees  of  which 
are  university  faculty  and  the  like,  and  university  students  and  the  like, 
and  practising  members. 

(b)  A  member  who  participates  in  a  seminar  sponsored  by  a  non¬ 
member  shall  be  responsible  to  ensure  that  any  reference  to  him  or  to 
his  firm  at  the  seminar  and  in  its  promotion  conforms  to  the  require¬ 
ments  of  the  rules  of  professional  conduct. 

218$  A  member  shall  retain  for  a  reasonable  time  period  documentation 
iliK'umema-  and  working  papers  which  reasonably  evidence  the  nature  and  extent 
wo?k1n«  of  the  work  done  in  respect  of  any  professional  engagement. 

papen 


RULES  OF  PROFESSIONAL  CONDUCT* 

(The  chartered  accountant's  responsibilities  to 
those  he  seizes.  ii>  the  public  and  to  his  ci>lleai;uesl 


tFOREWORD 

Rules  of  professional  conduct,  comprehensive  in  their  scope,  practi¬ 
cal  in  application  and  addressed  to  high  moral  standards,  serve  not 
only  as  a  guide  to  the  profession  itself  but  as  a  source  of  assurance  of 
the  profession's- concern  for  the  public  it  serves.  It  is  a  mark  of  a 
pri>ff'>'i('n  that  there  is  a  voluntary  assumption,  by  those  who 
comprise  it  —  the  professional  community  —  of  ethical  principles 
which  arc  aimed,  first  and  foremost,  at  protection  of  the  public  and, 
second,  at  achieving  orderly  and  courteous  conduct  within  the 
profession.  It  is  to  these  purposes  that  the  Institute’s  rules  of 
professional  conduct  are  directed. 

«  «  « 


Rules  oi  professional  conduct  presume  the  existence  of  a  profession. 
Since  the  word  "profession"  has  lost  some  of  its  earlier  precision, 
through  widespread  application,  it  is  worthwhile  reviewing  the  char¬ 
acteristics  which  mark  a  calling  as  professional  in  the  traditional 
sense.  Much  has  been  written  on  the  subject  and  court  cases  have 
revolved  around  it.  The  weight  of  the  authorities,  however,  identifies 
the  following  distinguishing  elements: 

•  there  is  mastery  by  the  practitioners  of  a  particular  intellectual 
skill,  acquired  by  lengthy  training  and  education: 

•  the  foundation  of  the  calling  rests  in  public  practice  —  the  •• 
application  of  the  acquired  skill  to  the  affairs  of  others  for  a  fee; 

•  the  calling  centres  on  the  provision  of  personal  services  rather 
than  entrepreneurial  dealing  in  goods; 

•  there  is  an  outlook,  in  the  practice  of  the  calling,  which  is 
essentially  objective; 

•  there  is  acceptance  by  the  practitioners  of  a  responsibility  to 
subordinate  personal  interests  to  those  of  the  public  good; 

•  there  e.xists  a  developed  and  independent  society  or  institute, 
comprising  the  members  iif  the  calling,  which  sets  and  maintains 
standards  of  qualificatiiui.  attests  to  the  competence  t)f  the  indi¬ 
vidual  practitioner  and  safeguards  and  develops  the  skills  and 
standards  of  the  calling: 

•  there  is  a  specialized  code  of  ethical  conduct,  laid  down  and 
enforced  by  that  society  or  institute,  designed  principally  for  the 
protection  of  the  public; 

•  there  is  a  belief,  on  the  part  of  tho.se  engaged  in  the  calling,  in  the 
virtue  of  interchange  of  views,  and  in  a  duty  to  contribute  to  the 
development  of  their  calling,  adding  to  its  knowledge  and  sharing 
advances  in  knowledge  and  technique  with  their  fellow  members. 

By  these  criteria  chartered  accountancy  is  a  profession. 

It  is  essential  to  recognize,  in  passing,  that  a  profession  does  not  cease 
to  be  a  profession  because  a  proportion  of  its  members  enter  salaried 
private  employment:  nor  do  those  members  thereby  cease  to  belong 
to  the  profession. 


The  rules  of  professional  conduct,  as  a  whole,  flow  from  the  special 
obligations  embraced  by  the  chartered  accountant.  The  reliance  of 
the  public,  generally,  and  the  business  community,  in  particular,  on 
sound  and  fair  financial  reporting  and  competent  advice  on  business 
affairs  —  and  the  economic  importance  of  that  reporting  and  advice 
—  impose  these  special  obligations  on  the  profession.  They  also 
establish,  firmly,  its  social  usefulness. 

The  rules  and  the  related  Interpretations  of  Council  centre  about  a 
number  of  principles  —  fundamental  statements  of  accepted  conduct 
whose  soundness  is,  for  the  most  part,  self-evident. 

These  principles  are: 

•  A  member  or  student  shall  conduct  himself  at  all  times  in  a  manner 
which  will  maintain  the  good  reputation  of  the  profession  and  its 
ability  to  serve  the  public  interest. 

•  A  member  or  student  shall  perform  his  professional  services  with 
integrity  and  care  and  accept  an  obligation  to  sustain  his  professional 
competence  by  keeping  himself  informed  of,  and  complying  with, 
developments  in  professional  standards. 

•  A  member  who  is  engaged  to  express  an  opinion  on  financial 
statements  shall  hold  himself  free  of  any  influence,  interest  or 
relationship,  in  respect  of  his  client 's  affairs,  which  impairs  his 
professional  judgment  or  objectivity  or  which, \  ih  the  view  of  a 
reasonable  observer,  has  that  effect. 

•  A  member  or  student  has  a  duty  of  confidence  in  respect  of  the 
affairs  of  any  client  and  shall  not  disclose,  without  proper  cause, 
any  inf  ormation  obtained  in  the  course  of  his  duties,  nor  shall  he  in 
any  way  exploit  such  information  to  his  advantage. 

•  The  development  of  a  member's  practice  shall  be  founded  upon 
a  reputation  for  professional  excellence,  and  the  use  of  methods  of 
advertising  which  solicit,  rather  than  inform,  is  not  in  keeping  with 
this  principle. 

•  A  member  shall  act  in  relation  to  any  other  member  with  the 
courtesy  and  consideration  due  between  professional  colleagues 
and  which,  in  turn,  he  would  wish  to  be  accorded  by  the  other 
member. 


«  «  « 


• 

A  number  of  the  principles  need  not  be  expounded  upon  —  those 
which  concern:  upholding  the  honor  and  good  reputation  of  the 
profession;  the  performance  of  professional  services  with  integrity 
and  care;  the  duty  of  confidence;  and  the  duty  to  act  with  courtesy 
and  consideration  toward  professional  colleagues. 

Some  aspects  of  the  principles  and  of  the  rules  of  professional 
conduct  derived  from  them  do,  however,  warrant  discussion: 

•  the  sustaining  of  professional  competence; 

•  the  duty  to  avoid  conflicts  of  interest  in  respect  of  a  client’s  affairs; 
and 

•  the  development  of  a  practice  upon  a  reputation  for  professional 
excellence. 

It  is  apparent  that  the  more  sophisticated  and  complex  society 
becomes,  the  greater  the  demands  it  makes  of  its  institutions, 
including  its  professions.  Society’s  expectations  of  the  accounting 
profession  —  particularly  in  its  financial  reporting  roles  and  its 
business  advisory  services  —  will,  therefore,  continue  to  rise.  This 
underscores  the  need,  expressed  in  the  statement  of  principles,  for 
sustaining  individual  professional  competence  by  keeping  abreast  of 
and  complying  with  developments  in  professional  standards. 


It  makes  imperative,  too,  the  duty  that  the  chartered  accountant 
bring,  and  be  seen  to  bring,  the  qualities  of  objectivity  and  integrity  to 
his  professional  services.  It  thus  becomes  a  cardinal  position  of  a 
•member  of  the  profession  that  he  will  not  subordinate  his  profession¬ 
al  judgment  to  the  will  of  others,  and  that  he  expresses  his  conclu¬ 
sions  honestly  and  impartially. 

In  this  respect,  clearly,  chartered  accountants  cannot  practise  their 
profession  and  participate  in  the  affairs  of  their  community  without 
being  exposed  to  circumstances  that  may  place  pressures  upon  their 
objectivity  and  integrity,  and  it  would  be  impractical  to  impose 
detailed  proscriptions  intended  to  cover  all  conceivable  situations.  To 
do  so  on  a  rigid  basis  would  be  to  inhibit  the  rendering  of  useful 
services  even  when  the  likelihood  of  impairment  of  the  chartered 
accountant’s  objectivity  was  relatively  remote. 

While  it  may  be  difficult  for  a  chartered  accountant  always  to  appear 
completely  free  of  any  disabling  influence,  interest  or  relationship 
in  respect  of  his  clients  affairs,  pressures  upon  his  objectivity 
or  integrity  are  subject  to  powerful  countervailing  forces  and  re¬ 
straints  —  his  liability  in  law.  his  responsibility  to  his  profession 
for  his  professional  actions  and.  perhaps  most  importantly,  the 
inbred  resistance  of  a  disciplined  professional  person  to  any  infringe¬ 
ment  upon  his  basic  impartiality  and  integrity  in  the  rendering 
of  services. 

Since,  however,  the  public  must  be  assured  of  the  chartered  accoun¬ 
tant's  freedom  from  any  conflict  of  interest,  the  profession  tests  its 
existence  against  the  criterion  of  whether  a  reasonable  man.  having 
knowledge  of  all  the  facts  and  taking  into  consideration  normal 
strength  of  character  and  normal  behavior  under  the  particular 
circumstances,  would  conclude  that  a  specified  relationship  between 
a  chartered  accountant  and  a  client  posed  an  unacceptable  threat  to 
the  chartered  accountant's  independence  of  judgment.  Only  thus  can 
public  confidence  in  the  objectivity  and  integrity  of  the  chartered 
accountant  be  sustained,  and  it  is  upon  this  public  confidence  that 
the  reputation  and  usefulness  of  the  profession  rest. 

Turning  to  the  matter  of  building  a  practice  —  strictures  against 
publicly  claiming  skills  or  attributes  superior  to  those  possessed  by 
colleagues  with  equal  qualifications,  and  against  direct  solicitation 
for  engagements  are  readily  understood  by  a  member  of  a  profession. 
A  professional  regards  these  acts,  almost  instinctively,  as  the  very 
antithesis  of  professionalism  —  a  scrambling  for  clientele  inap¬ 
propriate  to  an  essentially  intellectual  calling  which  emphasizes 
quality  of  service,  the  need  for  unbiased  professional  judgment,  and 
absolute  objectivity. 

The  profession  can  validly  assert  that  such  strictures  as  exist  provide 
a  result  which  is  in  the  public  interest.  It  would  not  be  in  the  public 
interest  that  a  practitioner  could,  publicly,  claim  for  himself  profes¬ 
sional  skills  exceeding  those  of  similarly  qualified  practitioners,  in  a 
purely  subjective  fashion  and  without  hindrance  or  reasonable  con¬ 
straint:  nor  that  quality  of  service  in  the  important  realm  of  rights  and 
property,  in  which  chartered  accountants  function,  should  become 
secondary  to  price  —  for  example,  a  public  accounting  engagement 
being  tailored  to  a  bid  price  rather  than  to  the  needs  of  the 
engagement,  as  they  emerge,  in  the  professional  judgment  of  the 
chartered  accountant;  nor  that  individual  members,  by  self-promotional 
advertising,  seek  to  differentiate  themselves  from  their  peers. 

It  is  not  an  exaggeration  to  suggest  that  these  rules  of  professional 
conduct  are  basic  to  a  profession,  and  serve  the  public  interest  in  the 
quality  of  sen'ices  provided  by  chartered  accountants.  The  removal 
of  all  constraints  would  lead  to  downgrading  the  quality  of  service 


and  the  profession’s  reputation  for  competence  and  integrity.  The 
public  interest  might  not  be  served  by  an  elimination  of  all  con¬ 
straints  upon  practitioners. 


«  «  « 

The  rules  of  professional  conduct  which  follow  are  ba.sed  on  the 
principles  expressed  in  this  foreword.  The  principles  themselves  have 
emerged  out  of  the  collective  experience  of  the  profession  as  it  has 
sought,  down  the  years,  to  demonstrate  its  sense  of  responsibility  to 
the  public  it  serves.  By  their  commitment  to  honorable  conduct, 
members  of  the  Institute,  throughout  its  history,  have  given  particular 
meaning  and  worth  to  the  designation  "chartered  accountant".  They 
have  done  so  by  recognizing  that  rules  of  professional  conduct,  which 
are  enforceable  by  sanctions,  cannot  by  their  nature  state  the  most 
that  is  expected  of  members,  or  students,  but  simply  the  least.  The 
rules  of  profe.ssional  conduct  thus  define  a  minimum  level  of  accept¬ 
able  conduct:  ethical  conduct  in  its  highest  sense,  however,  is  a 
product  of  personal  character  —  an  acknowledgement  by  the  indi¬ 
vidual  that  the  standard  to  be  observed  goes  beyond  that  of  simply 
conforming  to  the  letter  of  a  list  of  prohibitions. 

Definitions  in  the  bylaws  govern 

The  definitions  in  and  provisions  of  the  bylaws  of  the  Institute  govern 
these  rules  of  professional  conduct,  where  applicable.  Members  and 
students  are  referred,  in  particular,  to  Bylaw  2  which  contains  a 
number  of  relevant  definitions. 

Application*  of  rules 

•  A  member  not  engaged  in  the  practice  of  public  accounting  must 
observe  these  rules  except  where  the  wording  of  any  rule  makes  it 
clear  that  it  relates  specifically  to  the  practice  of  public  accounting 
or  there  is  a  specific  exception  made  in  a  particular  rule. 

•  Where  the  term  "profes-sional  services"  is  u.sed  it  means,  in  its 
application  to  a  member  not  engaged  in  the  practice  of  public 
accounting,  those  of  his  activities  where  the  public  or  his  associates 
are  entitled  to  rely  on  his  membership  in  the  Institute  as  giving  him 
particular  competence. 

•  A  member  is  responsible  to  the  Institute  for  compliance  with 
these  rules  of  professional  conduct  by  others  associated  with  him  in 
the  public  practice  of  the  functions  covered  by  the  rules  of  profes¬ 
sional  conduct,  who  are  either  under  his  supervision  or  share  with 
him  proprietary  interest  in  the  practice,  and  must  not  permit  others 
to  carry  out  on  his  behalf  acts  which,  if  he  carried  them  out  himself, 
would  place  him  in  violation  of  the  rules  of  professional  conduct. 

•  A  member  who  is  resident  outside  Canada  is  expected  to  abide 
by  the  rules  of  professional  conduct  of  the  organized  iiccounting 
profession  in  the  jurisdiction  in  which  he  resides  and  to  ensure  that 
his  actions  do  not  bring  disrepute  upon  the  Institute. 


FOUNDED 

1879 
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THE  INSTITUTE  OF  CHARTERED  ACCOUNTANTS  OF  ONTARIO 

WHO  WE  ARE 


The  Institute  of  Chartered  Accountants  of  Ontario  is  one  of  the 
oldest  and  largest  of  Ontario's  professional  bodies.  Founded 
in  1879  and  chartered  in  1882/  the  Institute  is,  under  the 
Public  Accountancy  Act,  the  sole  qualifying  body  for  licensing 
in  public  accounting  in  the  province.  As  a  self-regulating 
body  under  the  Chartered  Accountants  Act/  the  Institute  is 
responsible  for  the  education/  training/  professional  conduct 
and  discipline  of  our  members  and  students. 


OUR  OBJECTIVES 


The  Institute's  main  objective  is  to  produce  accountants  whose 
competence  can  be  relied  upon  by  the  public  in  this  province. 
Specifically/  we  are  aiming  to  produce  accountants  with 
particular  competence  in  the  field  of  public  accountancy  and  we 
have  the  responsibility  to  do  so  under  the  Public  Accountancy 
Act.  Studies  in  management  accounting  and  management  are  also 
an  important  component  of  the  CA's  studies. 

A  second  objective  of  the  Institute  is  to  advance  the  state  of 
the  art/  through  research  —  this  objective  is  the 
responsibility  of  the  Canadian  Institute  of  Chartered 
Accountants  by  consent  of  the  provincial  CA  institutes. 

A  third  objective  is  to  encourage  the  maintenance  of 
professional  competence  by  members:  for  all/  through  the 
professional  development  program;  for  members  in  public 
practice  through  our  practice  advisory  service  and  mandatory 
practice  inspection  program;  for  members  in  industry  and 
government/  through  our  special  services  officers. 

Finally/  as  a  self-regulating  body/  it  is  a  major  objective, 
again  in  the  public  interest,  to  keep  our  house  in  order, 
through  the  disciplinary  process. 

The  common  thread  running  through  these  various  objectives  is 
the  establishment  and  maintenance  of  appropriate  standards  of 
competence  and  conduct  for  those  using  the  CA  designation  in 
Ontario,  primarily  to  benefit  the  public  and,  secondarily,  to 
maintain  the  significance  of  the  designation. 
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WHOM  WE  REPRESENT 

The  ICAO  currently  represents  almost  18»000  members  and 
approximately  5,000  students.  Only  members  of  the  Institute 
are  permitted  to  call  themselves  Chartered  Accountants  in 
Ontario  or  to  use  the  designations  "CA"  or  "FCA",  the  latter 
being  the  highest  honor  the  Institute  can  bestow  on  its  own 
members . 

Approximately  50  per  cent  of  our  members  are  engaged  in  public 
practice,  while  the  remainder  are  employed  in  business, 
industry,  government  or  education. 

Our  members  in  public  practice  serve  the  owners,  prospective 
investors,  management,  employees  and  creditors  of  business 
organizations,  as  well  as  governments  and  the  general  public. 
Their  most  important  function  is  the  lending  of  credibility  to 
financial  statements  through  audit  or  other  reports.  The 
public  interest,  generally,  and  specific  third  parties  rely  on 
the  reports  of  public  accountants. 

Those  members  who  have  chosen  a  career  in  business  or  industry 
are  often  found  in  the  most  senior  positions  within 
corporations,  as  chairmen,  presidents  or  vice-presidents. 

Those  in  the  public  service  also  attain  positions  of  the  most 
senior  responsibility,  as  provincial  auditors,  deputy  ministers 
and  senior  government  advisers.  Our  members  who  enter  the 
teaching  field  provide  sought-after  expertise  in  the  schools, 
colleges  and  universities. 


HOW  WE  ARE  ORGANIZED 

Every  member  of  the  Institute  is  eligible  to  stand  for  election 
to  the  25-member  Council.  These  elections  are  conducted 
annually  on  a  province-wide  basis. 

The  Council  is  charged  with  managing  and  conducting  the  affairs 
of  the  Institute  so  as  to  carry  out  its  objectives.  From  among 
its  number,  the  Council  elects  an  Executive  Committee  comprised 
of  the  president,  the  first  and  second  vice-presidents,  the 
secretary,  the  treasurer,  the  assistant  treasurer  and  two 
members-at-large . 

The  Council  appoints  committees  to  deal  with  matters  such  as 
education,  taxation,  applications,  public  relations,  career 
information,  professional  conduct,  discipline,  planning  and 
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professional  development.  The  Council  also  appoints  an 
executive  director  and  other  full-time  officials  to  assist  the 
work  of  the  committees  and  to  take  charge  of  the  day-to-day- 
operations  of  the  Institute. 

To  provide  the  maximum  opportunity  for  our  members  to 
participate  in  matters  of  common  professional  interest  within 
their  own  area,  the  province  is  divided  into  19  areas  or 
district  associations.  Programs  initiated  within  those 
districts  —  professional  development  days,  discussion  groups, 
career  information  activities,  income  tax  clinics  for 
low-income  taxpayers,  to  name  only  a  few  —  further  enhance  the 
maintenance  of  the  highest  standards  of  competence  and 
contribute  to  a  feeling  of  professional  fellowship  throughout 
the  province. 


OUR  RELATIONSHIP  WITH  THE  PUBLIC  ACCOUNTANTS  COUNCIL 

Ontario  first  regulated  public  accounting  under  the  Public 
Accountancy  Act  of  1950.  This  Act  defined  the  term  "Public 
Accountant"  for  the  first  time  and  established  a  licensing 
regime  for  public  accounting  practice.  In  1962,  the  Public 
Accountancy  Act  was.  amended  so  that  the  Institute  became  the 
sole  qualifying  body  for  the  licensing  of  public  accountants 
under  the  Act . 

As  the  qualifying  body,  the  Institute  elects  12  of  the  15 
members  of  the  Public  Accountants  Council  for  the  Province  of 
Ontario  which  grants  licences  to  public  accountants.  It  is 
unlawful  for  a  resident  of  Ontario  to  use  the  designation 
"Public  Accountant"  or  to  practise  as  a  public  accountant 
unless  licensed  by  the  Public  Accountants  Council. 


OUR  RELATIONSHIP  TO  CICA 

The  Canadian  Institute  of  Chartered  Accountants  (CICA)  deals 
with  matters  which  the  provincial  institutes  have  determined  to 
be  of  national  importance.  These  include  the  publication  of 
the  official  journal  of  the  profession,  carrying  out  the 
profession's  major  programs  in  the  areas  of  research, 
publications  and  professional  development  as  well  as 
representing  the  Canadian  profession  internationally. 
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OUR  RELATIONSHIP  TO  COORDCIL 

The  Coordinating  Council  of  Institutes  of  Chartered  Accountants 
of  Canada  (CoordCil),  with  representation  from  all  the 
provincial  institutes  and  the  CICA,  is  the  body  through  which 
provincial  institute  activities  which  have  national 
implications  are  co-ordinated.  Among  its  activities  are  the 
work  of  the  Inter-Provincial  Education  Committee  and  the 
Uniform  Final  Examination  Board  of  Examiners,  key  elements 
which  make  inter-provincial  reciprocity  possible,  allowing  a 
member  of  one  provincial  institute,  as  a  general  rule,  to 
become  a  member  of  another  provincial  institute.  CoordCil  is 
also  involved  with  the  International  Qualifications  Appraisal 
Board,  the  body  through  which  the  qualifications  of  members  of 
professional  accounting  bodies  in  other  countries  are  assessed. 


OUR  INVOLVEMENT  WITH  THE  PROVINCIAL  GOVERNMENT 


Whenever  we  have  the  opportunity,  we  work  with  the  provincial 
government  within  the  scope  of  our  expertise  to  assist  in  the 
preparation  of  effective  legislation  through  submissions  to, 
and  co-operation  with,  ministries  and  related  bodies.  During 
the  course  of  a  year,  we  have  some  form  of  communication  with 
virtually  every  government  ministry  —  written  submissions 
alone  during  1983  totalled  more  than  20. 

Our  co-operation  takes  many  forms.  For  example,  we  have 
assisted  such  Ministries  as  Municipal  Affairs  and  Housing  and 
Natural  Resources  to  codify  and  bring  consistency  to  the 
accounting  principles  to  be  used  in  financial  reporting  for 
local  governments  and  conservation  authorities  respectively. 

In  addition  to  our  annual  pre-budget  submission  to  the 
Treasurer  of  Ontario,  in  the  past  year  we  have  met  with  the 
Provincial  Auditor,  the  Chairman  of  the  Ontario  Securities 
Commission,  the  Minister  of  Agriculture  and  Food  and 
representatives  of  such  ministries  as  Natural  Resources, 
Education,  Municipal  Affairs  and  Housing,  Health  and  Consumer 
and  Commercial  Relations.  Our  taxation  committee  also  prepared 
the  annual  joint  brief  (in  conjunction  with  the  Ontario  branch 
of  the  Canadian  Bar  Association)  to  the  Treasurer  of  Ontario 
and  the  Minister  of  Revenue. 
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FINANCIAL  INSTITUTIONS 


(A  Staff  prepared  summary  of  current  related  CICA  activities) 

The  financial  reporting  practices  of  banks,  insurance 
companies  and  trust  companies  and  their  status  under  the  CICA 
Handbook  varies  significantly. 

Life  Insurance  Companies.  These  companies  publish  annual 
financial  statements  prepared  in  accordance  with  prescribed 
regulations.  With  respect  to  both  the  accounting  and  auditing 
sections  of  the  CICA  Handbook,  the  Introductions  state  that, 
"pending  further  study,  the  Recommendations  do  not  necessarily 
apply  to  the  special  problems  of  banks  and  insurance 
companies" . 

The  Auditing  Standards  Committee  has  a  Task  Force  on  Life 
Insurance  Companies  that  has  as  one  of  its  objectives 
determination  of  the  action  required  to  permit  removal  from 
the  Handbook  of  the  life  insurance  company  exclusion.  In 
addition,  following  consideration  of  the  1984  report  of  the 
Joint  CICA/Canadian  Institute  of  Actuaries  (CIA)  Task  Force  on 
the  roles  of  the  auditor  and  the  actuary  in  respect  of 
financial  statements,  a  Task  Force  on  Actuarial  Standards  has 
been  established.  This  Task  Force  has  an  important  role  to 
play  in  assessing  the  reliance  that  an  auditor  can  place  on 
the  work  performed  by  an  actuary,  perhaps  the  major  factor  to 
be  resolved  before  the  Handbook  Recommendations  can  be  stated 
to  apply  to  the  audit  of  a  life  insurance  company. 

With  respect  to  the  application  of  the  Handbook  accounting 
Recommendations  to  the  financial  statements  of  life  insurance 
companies,  the  Accounting  Standards  Committee  (AcSC)  has  a 
project  in  process.  This  project,  which  builds  on  the  work 
carried  out  by  the  Joint  CICA/CIA  Task  Force  on  generally 
accepted  accounting  principles  (GAAP)  for  life  insurance 
companies,  is  considered  to  be  of  high  priority  because  of  the 
need  to  respond  promptly  to  the  financial  reporting  problems 
arising  in  the  case  of  public  companies  such  as  Trilon  and 
Crownx  that  wish  to  prepare  consolidated  financial  statements 
incorporating  the  financial  statements  of  life  insurance 
subsidiaries.  Successful  completion  of  this  project  could 
mean  that  the  Handbook  exclusion  relating  to  application  of 
accounting  Recommendations  to  life  insurance  companies  v;ould 
no  longer  be  required.  In  addition  to  the  specific  project  on 
the  application  of  GAAP  to  life  insurance  companies,  the  AcSC 
is  currently  undertaking  projects  on  corporate  income  taxes 
and  portfolio  investments,  both  of  which  may  have  particular 
implications  for  life  insurance  companies. 
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Property  and  Casualty  Insurance  Companies.  While  the  Handbook 
caveats  in  the  Introductions  to  the  accounting  and  auditing 
Recommendations  apply  equally  to  property  and  casualty 
insurance  companies  as  to  life  companies,  there  is  an 
Accounting  Guideline  in  the  Handbook  that  provides  general 
guidance  with  respect  to  the  application  of  generally  accepted 
accounting  principles  when  a  property  and  casualty  insurance 
company  chooses  to  apply  such  principles.  The  majority  of 
federally  incorporated  property  and  casualty  insurers  now 
prepare  annual  financial  statements  in  accordance  with  GAAP. 

An  Accounting  Standards  Committee  Task  Force  on  Property  and 
Casualty  Insurance  is  reviewing  the  Guideline  and  expects  to 
present  proposed  revisions  for  consideration  by  the  Accounting 
Standards  Steering  Committee  later  this  year.  As  an 
alternative  to  revision  of  the  Guideline,  the  Task  Force  is 
considering  proposing  specific  amendments  to  certain 
accounting  Recommendations,  which  would  permit  elimination  of 
the  caveat  relating  to  property  and  casualty  insurance 
companies  from  the  Introduction  to  accounting  Recommendations. 

Trust  Companies.  These  companies  prepare  their  financial 
statements  in  accordance  with  GAAP,  and  auditors  comply  with 
the  Handbook  auditing  Recommendations  when  reporting  on  those 
statements . 

Banks .  Banks  are  also  subject  to  the  caveat  that  accounting 
and  auditing  Recommendations  in  the  CICA  Handbook  "do  not 
necessarily  apply  to  their  special  problems".  A  joint '• 
accounting  and  auditing  liaison  group  for  the  Inspector 
General  of  Banks,  established  in  November  1983,  maintains 
ongoing  liaison  with  groups  that  have  an  interest  in  bank 
financial  reporting,  including  the  Inspector  General,  in 
preparation  for  the  next  decennial  revision  of  the  Bank  Act. 
The  objective  of  this  group  is  to  help  move  towards  a 
situation  in  which  banks  would  report  in  accordance  with  GAAP. 
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CICA  PUBLIC  SECTOR  ACCOUNTING 
AND  AUDITING  COMMITTEE 

PROPOSED  AUDITING  RECOMMENDATIONS 


AUDITING  FOR  COMPLIANCE  WITH  LEGISLATIVE 
AND  RELATED  AUTHORITIES 


FEBRUARY  1985 


This  Exposure  Draft  is  issued  for  public  comment  by  the  Public  Sector  Accounting  and  Auditing 
Committee  of  the  Canadian  Institute  of  Chartered  Accountants.  While  the  Committee  is 
composed  of  persons  drawn  from  governments,  public  accounting,  business  and  education,  all 
members  serve  as  individuals  and  not  as  representatives  of  their  employers  or  organizations. 

Individuals  and  organizations  are  invited  to  send  written  comments  to  the  Committee  on  the 
Exposure  Draft  material  which  is  proposed  for  issue  as  a  Statement  of  Recommendations.  The 
Committee  would  like  to  receive  comments  from  those  who  agree  with  the  Exposure  Draft  as 
well  as  from  those  who  do  not.  Comments  are  most  helpful  if  supported  by  specific  reasoning. 
N 

II  comments  received  will  be  available  on  a  public  record  unless  confidentiality  Is 
requested. 


To  be  considered  by  the  Committee,  comments  must  be  received  by  April  30,  1985 
addressed  to: 

'  ohn  J.  Kelly,  CA, 

Director,  Public  Sector  Accounting  and  Auditing  Committee, 

^''^^anadian  Institute  of  Chartered  Accountants 
<50  Bloor  Street  West,  Toronto,  Ontario  MSS  2Y2 
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AUDITING  FOR  COMPLIANCE  WITH  LEGISLATIVE 
AND  RELATED  AUTHORITIES 

EXPOSURE  DRAFT 


This  Statement  should  be  read  in  conjunction  with  the  Introduction  to 
Public  Sector  Accounting  and  Auditing  Recommendations. 

1; I 


This  Statement  makes  Recommendations  for  auditors  who:  .01 

(a)  express  an  opinion  on  whether  the  transactions  of  an  entity  were  carried  out  in 
compliance  with  the  provisions  of  specified  legislative  and  related  authorities, 
or, 

(b)  report  whether  the  transactions  that  have  come  to  their  notice  in  the  course  of 
their  examinations  were  in  accordance  with  the  authorities  against  which  they 
were  audited,  and/or, 

(c)  report  instances  of  non-compliance  with  authorities  observed  in  the  course  of 
discharging  their  responsibilities. 

In  this  Statement  the  word  "authorities"  refers  to  legislation  and  other  instruments  .02 
through  which  powers  are  established  and  delegated.  The  word  "transactions"  refers 
to  both  transactions  and  activities. 


Governments,  their  agencies  and  enterprises  carry  out  their  operations  under  the  .03 
authority  provided  by  relevant  enabling  and  incorporating  legislation.  Legislation 
may  set  out  directions,  conditions  and  limitations  that  affect  the  administration  and 
transactions  of  these  entities  and  with  which  they  must  comply.  For  example,  all 
government  spending,  revenue-raising,  borrowing  and  investing  activities  are 
undertaken  under  the  authority  provided  in  legislation.  Legislation  also  designates 
administrative  responsibilities  and  powers  and  provides  directions  in  performing  those 
functions. 


Legislation  may  delegate  broad  financial  and  administrative  powers  to  governments,  .04 
ministers,  agencies  and  enterprises  which  in  turn  may  establish  authorities  (such  as 
regulations,  orders-in-council,  directives  and  by-laws)  that  must  be  complied  with  by 
the  entities  concerned.  Such  authorities  are  subordinate  to  the  enabling  legislation 
and  must  comply  with  the  directions,  conditions  and  limitations  set  out  in  the 
legislation. 


2/ Auditing  for  Compliance  with  Legislative  and  Related  Authorities 


This  structure  of  authorities  constitutes  a  basis  for  legislative  control  over  the 
source,  allocation  and  use  of  public  resources.  It  has  a  pervasive  effect  on  the 
activities  of  governments  and  other  entities  that  are  accountable  for  operating  in 
accordance  with  the  authority  provided  them. 


Auditors  of  governments,  their  agencies  and  enterprises  require  knowledge  of  and 
familiarity  with  the  authorities  that  apply  to  the  entity  being  audited  and  the 
transactions  for  which  it  is  responsible.  Auditors  also  need  to  be  aware  of  the  effect 
that  authorities  may  have  on  the  financial  statements  and  of  the  significance  of  non- 
compliance  for  their  reporting  on  financial  statements  and  other  aspects  of  their 
mandate. 


Auditors  may  wish  to  obtain  independent  legal  advice  when  there  is  reason  to  believe 
that  authorities  are  being  misinterpreted  or  that  subordinate  authorities  do  not 
adhere  to  the  directions  or  limits  prescribed  by  enabling  legislation. 


Auditors,  to  the  extent  they  consider  it  appropriate,  would  rely  on  the  work  of 
.  internal  auditors  where  such  auditors  carry  out  auditing  procedures  with  respect  to 
compliance  with  authorities. 


The  auditor's  opinion  on  compliance  with  authority  or  other  report  on  compliance  may 
be  issued  within  a  short-form  report.  Legislative  auditors  usually  include  such 
information  in  their  long-form  reports  regardless  of  whether  a  separate  short-form 
report  is  issued. 


Opinions  on  Compliance 

Auditors  conduct  examinations  designed  to  express  opinions  on  compliance  when: 

pursuant  to  their  mandates,  such  examinations  are  legislated,  contracted  or 
specif iCcUly  requested,  or, 

the  audit  mandate  permits  the  auditor  to  decide  that  the  expression  of  an  opinion 
on  compliance  with  authority  is  warranted. 


The  general  and  examination  standards  set  out  in  Section  5100*  of  the  CICA 
Handbook  apply  to  situations  in  which  an  auditor  expresses  an  opinion  on  financial 
statements.  Because  readers  of  an  audit  opinion  on  compliance  are  entitled  to  an 
equivalent  quality  of  assurance  as  that  provided  by  an  audit  opinion  on  financial 
statements,  it  is  necessary  that  the  same  general  and  examination  standards  apply  to 
both  types  of  examinations.  However,  since  an  audit  opinion  on  compliance  does  not 
relate  specifically  to  financial  statements  or  other  representations  of  management, 
different  reporting  standards  are  required.  In  the  standard  auditor's  opinion  on 
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financial  statements,  the  auditor  uses  the  word  "fairly”  to  convey  a  concept  of 
materiality.  In  an  opinion  on  compliance,  the  words  "in  all  material  respects"  are 
used  to  convey  the  same  concept. 


In  an  examination  designed  to  express  an  opinion  on  compliance  with  authority,  the  .12 
auditor  seeks  reasonable  assurance  that  the  authorities  specified  in  the  audit  report 
have  been  complied  with.  Absolute  assurance  in  auditing  is  not  attainable  because  of 
such  factors  as  the  need  for  judgment,  the  use  of  testing,  the  inherent  limitations  of 
internal  control,  and  because  much  of  the  evidence  available  to  the  auditor  is 
persuasive  rather  than  conclusive  in  nature. 


Governments  and  other  public  sector  entities  are  subject  to  the  provisions  of  .13 
numerous  legislative  and  related  authorities.  Auditors  may  only  examine  a  portion  of 
an  entity  and/or  limit  their  reports  to  compliance  with  specified,  rather  than  all, 
authorities  affecting  the  entity.  In  such  circumstances,  the  auditor's  report  should 
clearly  define  the  portion  of  the  entity  being  audited,  such  as  a  program  or  class  of 
trainsactions,  and  should  specify  the  authorities  affecting  the  entity  that  are  covered 
by  the  report. 


►  When  conducting  an  audit  examination  designed  to  express  a.n  opuiior.  cii  .  1  ^ 

compliance  with  authority,  the  auditor  should  comply  with  the  general  and 
examination  standards  set  out  in  Section  3100*  of  the  CICA  Handbook. 


►  The  auditor's  report  on  compliance  with  authority  should:  .  1 5 

(i)  describe  the  scope  of  the  audit  by: 

(a)  defining  the  entity  being  reported  on; 

(b)  specifying  the  authorities  against  which  compliance  is  being  reported; 
and 

(c)  stating  that  the  examination  was  performed  in  accordance  with 
genercdly  accepted  auditing  standards,  and  accordingly  Included  such 
tests  and  other  procedures  as  the  auditor  considered  necessary  in  the 
circumstances. 

(ii)  contain  the  auditor's  opinion  as  to  whether  the  entity  has  complied,  in  all 
material  respects,  with  the  specified  authorities.  The  report  should  provide 
adequate  explanation  with  respect  to  any  reservation  contained  in  the  opinion. 


In  addition  to  generally  accepted  auditing  standards,  the  CICA  Handbook  contains  .16 
other  Auditing  Recommendations  that  provide  guidance  as  to  the  procedures  required 
for  adherence  to  those  standards.  When  exercising  professional  judgment  as  to  the 
procedures  required  for  adherence  to  generally  accepted  auditing  standards,  the 
auditor  would  have  regard  to  those  other  Auditing  Recommendations  in  the  CICA 
Handbook. 


Auditing  for  Compliance  with  Legislative  and  Related  Authorities 


Other  Reporting  on  Compliance 

Auditors  of  governments  and  other  public  sector  entities: 

(i)  report  whether  the  transactions  that  have  come  to  their  notice  in  the  course 
of  their  examinations  were  in  accordance  with  the  authorities  against  which 
they  were  audited,  and/or, 

(ii)  report  instcinces  of  non-compliance  with  authorities  observed  in  the  course 
of  discharging  their  responsibilities. 


In  both  situations,  auditors  would  perform  procedures  to  determine  whether 
transactions  examined  in  the  course  of  their  work  were  in  compliance  with  relevant 
authorities.  These  procedures  are  usually  performed  concurrently  with  financial  or 
other  audit  activity;  however,  auditors  may  extend  their  selection  of  transactions 
solely  for  compliance  purposes  in  areas  of  particular  significance  to  their  reports. 


Whenever  auditors  suspect  widespread  non-compliance,  they  would  perform  additional 
procedures  to  support  or  dispel  their  suspicions.  They  would  also  determine  the 
potential  effect  of  the  non-compliance  on  the  financial  statements  and,  if  considered 
significant,  extend  their  auditing  procedures  to  determine  whether  the  non- 
compliance  results  in  misleading  statements. 


In  situation  (i),  the  transactions  that  have  come  to  the  auditors'  notice  were  selected 
for  purposes  other  than  giving  an  opinion  on  compliance.  Consequently,  auditors  are 
not  expressing  an  "audit  opinion"  because  they  do  not  provide  any  assurance  on 
transactions  not  examined.  Since  auditors  are  providing  assurance  only  on  the 
particular  transactions  examined,  care  must  be  taken  to  prevent  readers  of  the  report 
from  inferring  more  assurance  than  is  justified  by  the  auditing  procedures  performed. 
Because  the  word  "opinion",  which  normally  indicates  an  audit  opinion,  may  cause 
readers  to  take  unwarranted  assuraince  from  the  report,  it  should  be  avoided  and 
replaced  with  the  word  "judgment".  In  addition,  the  report  should  clearly  convey  the 
limitations  in  the  extent  of  assurance  provided. 


The  report  should  not  state  that  the  procedures  were  performed  in  accordance  with 
generally  accepted  auditing  standards.  The  report  should  identify  the  entity  subject 
to  report,  the  procedures  applied,  the  transactions  examined  and  the  authorities 
against  which  they  were  audited.  However,  it  need  not  include  a  detailed  list  of 
procedures,  transactions  and  authorities  because  the  volume  of  information  may 
obscure  the  object  of  the  report.  The  report  should  set  out  the  results  of  the 
procedures  performed. 


Auditors  exercise  professional  judgment  when  deciding  which  instances  of  non- 
complicince  to  report.  Materiality  cannot  necessarily  be  measured  in  monetary 
terms.  Generally,  materiality  requires  taking  into  account  the  significance  of  an 
item  to  users  of  the  report. 


Public  Sector  Exposure  Draft  -  February  1985/5 


►  When  carrying  out  auditing  procedures  to  determine  whether  transactions  (and  .23 
activities)  are  or  are  not  in  compliance  with  authorities,  the  auditor  should  ensure 
that: 

(1)  The  work  is  performed  and  the  report  prepared  by  a  person  or  persons  having 
adequate  technical  training  and  proficiency  in  auditing,  with  due  care  and  with 
an  objective  state  of  mind.  They  should  have  adequate  knowledge  of  the 
authorities  that  oipply  to  the  entity  being  audited. 

(2)  The  work  is  adequately  planned  and  properly  executed.  If  assistants  are 
employed  they  are  properly  supervised. 

(3)  There  is  sufficient  appropriate  evidence  to  support  the  results  reported. 


►  The  report  on  compliance  and/or  instances  of  non-compliance  with  authorities  .24 

should: 

(1)  describe  the  entity  subject  to  the  report; 

(2)  describe  the  procedures  applied,  the  transactions  examined  and  the  authorities 
against  which  they  were  audited; 

(3)  state,  when  required,  whether,  in  the  auditor's  judgment,  the  transactions  to 
which  the  procedures  are  applied  complied  with  the  authorities; 

(4)  state  instances  which,  in  the  auditor's  judgment,  are  in  non-compliance  together 
with,  if  practical  and  relevant,  their  monetary  effect;  and 

(5)  state  that  no  assurance  as  to  compliance  is  provided  with  respect  to  transactions 
not  subjected  to  the  auditing  procedures  applied  or  to  other  authorities. 

The  report  should  not  use  the  terms  "in  my  opinion"  and  "generally  accepted  auditing 

standards". 


* 


Generally  accepted  auditing  standards  as  set  out  in  Section  5100  of  the  CICA 
Handbook  are  reproduced  in  the  Appendix  to  this  Statement. 


6/ Auditing  for  Compliance  with  Legislative  and  Related  Authorities 


SECTION  5100  OF  THE  CICA  HANDBOOK 


APPENDIX 


Generally  Accepted  Auditing  Standards  are  as  follows: 


General  standard 

The  examination  should  be  performed  and  the  report  prepared  by  a  person  or  persons 
having  adequate  technical  training  and  proficiency  in  auditing,  with  due  care  and  with 
an  objective  state  of  mind. 


Examination  standards 

(i)  The  work  should  be  adequately  planned  and  properly  executed.  If 
assistants  are  employed  they  should  be  properly  supervised. 

(ii)  There  should  be  an  appropriately  organized  study  and  evaluation  of  those 
internal  controls  on  which  the  auditor  subsequently  relies  in  determining 
the  nature,  extent  ana  timing  of  auditing  procedures. 

(iii)  Sufficient  appropriate  audit  evidence  should  be  obtained,  by  such  means 
as  inspection,  observation,  enquiry,  confirmation,  computation  and 
analysis,  to  afford  a  reasonable  basis  to  support  the  content  of  the  report. 


Reporting  standards 

(i)  The  scope  of  the  auditor's  examination  should  be  referred  to  in  the  report. 

(ii)  The  report  should  contain  either  an  expression  of  opinion  on  the  financial 
statements  or  an  assertion  that  an  opinion  cannot  be  expressed.  In  the 
latter  case,  the  reasons  therefor  should  be  stated. 

(iii)  Where  an  opinion  is  expressed,  it  should  indicate  whether  the  financial 
statements  present  fairly  the  financial  position,  results  of  operations  and 
changes  in  financial  position  in  accordance  with  an  appropriate  disclosed 
basis  of  accounting,  which  except  in  special  circumstances  should  be 
generally  accepted  accounting  principles.  The  report  should  provide 
adequate  explanation  with  respect  to  any  reservation  contained  in  such 
opinion. 

(iv)  Where  an  opinion  is  expressed,  the  report  should  also  indicate  whether  the 
application  of  the  disclosed  basis  of  accounting  is  consistent  with  that  of 
the  preceding  period.  Where  the  basis  or  its  application  is  not  consistent, 
the  report  should  provide  adequate  explanation  of  the  nature  and  effect  of 
the  inconsistency. 
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FORWARD 


The  Insurance  Brokers  Association  of  Ontario  (IBAO) ,  under  the  date  of 
November  30th,  1984,  was  pleased  to  submit  a  preliminary  brief  to  The 
Ontario  Task  Force  on  Financial  Institutions. 

We  read  with  great  interest  the  Interim  Report  published  by  the  Task 
Force,  and  we  are  pleased  to  see  that  some  of  the  concerns  which  we 
outlined  in  our  brief  were  considered  by  the  Task  Force,  and  thought  to 
be  significant  enough  that  the  Task  Force  specifically  asked  for  further 
public  comment  on  them. 

This  then  is  our  enhanced  submission  wherein  we  will  further  document: 
our  position  that  the  integration  of  financial  services  within  the 
province  of  Ontario  would  utlimately  prove  detrimental  to  the  interests 
of  the  people  of  Ontario. 
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A.  OVERVIEW  OF  THE  EXISTING  CONDITIONS  APPLICABLE  TO  INSURANCE  INTERMEDIARIES 

In  Ontario,  property/casualty  insurance  is  already  sold  through  several 
marketing  methods.  There  is  a  small  group  of  insurance  companies  who  sell 
exclusively  through  their  own  captive  agents.  However,  the  majority  of 
insurers  market  their  products  through  independent  business  people.  Known 
as  brokers,  they  are  the  intermediaries  between  the  public  and  the  insurance 
company.  Prior  to  self-regulation  in  1981,  because  they  represented  more 
than  one  insurance  company,  today's  broker  was  known  as  an  independent  agent. 

It  is  estimated  that  84  percent  of  general  insurance  in  Ontario  is  placed  or 
handled  through  brokers.  It  is  these  independent  business  people,  the  Ontario 
Insurance  Brokers,  who  in  the  majority,  voluntarily  belong  to  either  the  IBAO, 
or  our  sister  organization.  The  Toronto  Insurance  Conference  (T.I.C.). 

Although  property  and  casualty  insurers  account  for  only  2.4%  of  the  assets 
of  the  financial  sector,  as  noted  on  page  7  of  the  Interim  Report,  nearly 
every  Ontarian  utilizes  the  products  of  these  companies.  In  Ontario,  automobile 
third  party  liability  insurance  is  mandatory.  Of  those  Ontarians  who  are  required 
to  do  so,  approximately  94%  comply  with  the  law,  and  purchase  "car"  insurance. 
Also,  it  is  a  requirement  of  all  lending  institutions  that  property  insurance 
be  placed  on  buildings  and  houses  on  which  a  mortgage  has  been  granted. 

Any  regulatory  changes  in  the  insurance  industry  would  have  an  effect  on  far 
more  people  than  would  be  affected  by  changes  in,  say,  the  securities  industry, 
where  there  is  a  significantly  smaller  number  of  participants. 

All  insurance  brokers  in  Ontario  are  self-regulated  by  virtue  of  the 
Registered  Insurance  Brokers  of  Ontario  Act  (1981)  (R.I.B.O.).  R.I.B.O. 
developed  from  a  Select  Committee  report  which  had  reviewed  the  role  of  the 
insurance  intermediary  and  his  relationship  to  the  consumer.  Prior  to  the 
enactment  of  R.I.B.O.,  both  insurance  agents  and  brokers  were  regulated 
under  the  Insurance  Act.  Agents  are  still  so  regulated. 
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We  believe  that  the  greatest  protection  for  the  consumer  is  derived  from  our 
self-regulated  industry.  The  R.I.B.O.  Act  sets  levels  for  skill  and  comp¬ 
etence  with  respect  to  both  product  and  to  business  management  that  are 
higher  than  previous  regulations.  Significantly,  the  regulations  require 
that  a  broker  have  no  other  profession;  more  significantly,  they  require 
that  he  not  be  actively  or  passively  involved  within  a  trade,  a  business,  or 
profession  that  would  put  him  in  a  position  where  he  could  unduly  influence 
the  consvimer  to  do  business  with  him  as  an  insurance  intermediary. 

The  Insurance  Broker  is  an  intermediary  serving  the  interests  of  the  client, 
not  an  insurance  company.  The  Insurance  Broker  occupies  a  position  of  trust 
in  relation  to  the  client.  The  Insurance  Broker  must  also  be  bonded  and  carry 
insurance  against  his  errors  and  omissions. 

It  is  interesting  to  note  that  the  issues  that  the  Task  Force  has  been  asked 
to  report  on  are,  to  a  great  extent,  the  same  issues  that  IBAO  and  the  Ontario 
government  had  grappled  with  for  over  20  years.  Self-regulation  through  R.I.B.O. 
was  the  solution  that  we  adopted  as  being  the  best  vehicle  to  protect  the 
consumer  and  to  provide  the  highest  quality  of  service. 


B.  IBAO'S  OPINIONS 


On  page  29  of  the  Interim  Report,  the  Task  Force  states  that  it  will  be 
concerned  with  issues  that  reflect  the  quality  of  service,  levels  of  profess¬ 
ionalism,  and  the  maintenance  of  independent  advice  in  the  distribution  and 
production  of  financial  services.  IBAO  now  offers  its  opinions  on  those 
issues  as  they  relate  to  the  insurance  industry. 

CONFLICT  OF  INTEREST 

The  Task  Force,  in  its  Interim  Report,  recognized  the  potential  conflict  of 
interest  arising  from  interlocking  directorships  within  the  financial  sector. 
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We  also  submit  that  the  consumer  must  be  protected  from  conflicts  of  interest 
at  the  point-of-sale.  It  is  not  unreasonable  to  believe  that  an  employee  of 
an  integrated  financial  services  conglomerate  would  be  mindful  of  the  interests 
of  the  conglomerate's  affliliated  companies  when  servicing  the  consumer  or 
offering  "independent"  advice. 

Vertical  or  tied  selling  is  prohibited  under  the  R.I.B.O.  Act.  Therefore,  a 
consumer  who  purchases  products  through  the  facilities  of  an  independent  broker 
is  assured  of  true  "independent"  advice  and  the  highest  quality  of  professional 
counsel  possible.  We  contend  that  such  advice  and  counsel  would  not  be  available 
in  an  intergrated  selling  environment. 

COERCION  AT  POINT  OF  SALE 

We  foresee  serious  problems  for  the  government  of  Ontario  in  carrying  out  its 
responsibilities  for  the  public  interest  if  financial  services  are  integrated 
and/or  deregulated.  The  following  is  a  scenario  wherein  the  integration  of 
services  could  potentially  jeopardise  the  freedom  of  choice  that  the  public 
now  enjoys; 


The  members  of  the  Task  Force  are  aware  of  the  inter¬ 
relationship  between  the  Wellington  Insurance  Company 
(formerly  known  as  The  Fireman’s  Fund  Insurance  Co.), 

The  London  Life  Insurance  Company,  The  Royal  Trust  Corp¬ 
oration,  and  A.E.  LePage  Real  Estate  Services  Limited. 

These  companies  are  now  all  owned  by  Trilon  Financial 
Corp. ,  part  of  the  Brascan  empire. 

If  deregulation  were  allowed,  you  could  envisage  a  consumer 
purchasing  a  house  through  Royal  LePage  Real  Estate,  and 
the  real  estate  agent  referring  the  client  to  Royal  Trustco 
to  arrange  a  mortgage.  As  a  condition  for  granting  the 
mortgage.  Royal  Trustco  could  demand  that  the  consumer 
purchase  mortgage  life  insurance  from  the  London  Life 
Insurance  Company,  and  could  also  demand  that  the  consumer 
purchase  property  insurance  from  the  Wellington  Insurance 
Company. 
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This  interrelationship  is  sometimes  described  positively  as  synergism,  but 
we  maintain  that  this  type  of  relationship  is  not  necessarily  in  the  best 
interest  of  the  consumer. 

SOLVENCY 

The  importance  of  solvency  in  the  capital  market  has  been  correctly  identified 
by  the  Task  Force.  The  R.I.B.O.  Act  stipulates  that  all  regulated  brokerages 
must  continually  be  in  a  solvent  trust  account  position.  Semi-Annual  Reports 
must  be  filed  by  each  brokerage,  giving  exhaustive  financial  information  to 
substantiate  the  solvent  nature  of  its  business.  In  addition  to  this  monitoring 
activity,  R.I.B.O.  also  requires  that  all  brokers  have  a  fidelity  bond,  so  that 
the  public  can  be  further  protected. 

The  Task  Force  is  aware  that  the  insurance  industry  is  considering  the 
establishment  of  a  contingency  fund  to  protect  the  public  from  carrier  insolvency. 
TBAO  supports  the  establishment  of  such  a  fund,  which,  in  coLijuuction  with  the 
solvency  requirements  of  the  R.I.B.O.  Act,  would  provide  complete  protection 
for  the  public. 

ECONOMIC  CONCENTRATION  OF  POWER 

When  it  comes  to  the  financial  institution  market,  Canada  as  a  nation  is  an 
unusual  economic  entity.  We  have  five  major  chartered  banks,  some  "B"  banks, 
a  small  handful  of  major  trust  companies,  and  a  large  number  of  credit  unions, 
all  of  which  together  have  overwhelming  control  of  the  financial  market  place. 

Should  the  major  banks,  trust  companies  and  credit  union  be  allowed  to 
distribute  property  and  casualty  insurance,  it  is  logical  that  they  would 
also  want  to  underwrite  the  insurance  that  is  written.  This  would  occur  in 
an  environment  that  is  presently  over-supplied  with  underwriting  capacity,  and 
would  result  in  a  reduction  in  the  niamber  of  insurance  companies  in  the 
market  place.  It  could  also  result  in  the  failure  of  some  existing  companies, 
meaning  financial  losses  to  the  consumer,  directly  and  to  the  taxpayers 
indirectly. 
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Canada  is  different  from  the  United  States  because  it  has  300  insurers  as 
compared  to  the  over  3,000  insurers  in  the  U.S.  There  are  less  than  one 
hundred  chartered  banks  in  Canada,  as  compared  to  some  16,000  in  the  U»S. 

In  addition,  the  branch  system  of  the  major  banks  in  Canada  gives  them 
unprecendented  marketing  power  unmatched  by  any  other  purveyor  of  financial 
services . 

We  do  not  feel  that  fewer  insurers  will  enhance  either  efficiency  or  stability 
of  service.  We  feel  strongly  that  the  consumer  will  be  less  well  served  when 
his  choices  and  Options  are  reduced. 

The  Task  Force  has  assumed  that  cheaper  product  costs  would  result  from  a 
concentrated  market.  We  contend  that  this  assumption  is  inapplicable  to  the 
insurance  industry.  In  recent  years,  the  intense  competition  for  business  by 
the  300  general  insurers  has  resulted  in  steadily  declining  product  prices . 

How  can  it  then  follow  that  a  reduction  in  the  number  of  insurers  wntild  allow 
this  trend  to  continue? 

With  over  300  companies  marketing  scores  of  products  through  10,000  brokers, 
the  consumer  is  assured  of  receiving  the  best  possible  value  for  the  policy 
package  as  arranged  by  the  broker.  Under  any  other  system,  it  would  be 
difficult  to  match  the  present  level  of  competition. 

QUESTIONS  OF  PRIVACY,  CONFIDENTIALITY  AND  INFORMATION  MISUSE  AND  ABUSE 

The  Task  Force  has  recognized  the  effect  that  highly  sophisticated  computer¬ 
ized  technology  has  had  on  the  financial  services  industry. 

The  danger  is  that  the  information  stored  in  electronic  memory  banks  could 
be  misused  to  the  detriment  of  the  consumer.  It  would  be  difficult  to 
maintain  the  confidentiality  of  the  consumer's  financial  records.  It  is 
foreseeable  that  among  companies  under  the  same  ownership  umbrella, 
computerized  financial  data  on  a  consumer  could  be  accessed  by  each  member 
company,  which  could  then  be  used  to  take  unfair  advantage  of  the  consumer. 
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The  placement  of  loans  and  mortgages  in  the  banking  system  typically  calls 
for  collateral.  The  collateral  situation  in  turn  requires  confirmation  that 
insurance  is  in  place.  The  insurance  documentation  provided  to  the  institution 
that  is  also  in  the  insurance  business  would  provide  that  institution  with 
marketing  and  underwriting  information  that  it  would  normally  not  be  able  to 
use  and  that  would  not  be  available  to  its  competitors  in  the  same  market. 

An  integrated  financial  service  institution  would  therefore  have  an  unfair 
market  advantage  over  the  insurance  broker  in  that  the  R.I.B.O.  Act  prohibits 
the  broker  from  divulging  confidential  information. 

LEVEL  OF  PROFESSIONALISM 

The  Canadian  Federation  of  Insurance  Agents  and  Brokers  Associations,  which  is 
the  insurance  brokers'  National  Trade  Association,  did  a  study  recently  which 
indicated  that  an  insurance  broker  had  to  have  a  minimum  of  250  task-related 
skills  in  order  to  effectively  serve  his/her  clientele. 

The  examinations  for  qualification  and  licensing  that  provincial  regulators  set 
tend  to  reflect  very  minimum  criteria.  The  majority  of  people  in  the  brokerage 
business  respond  to  educational  challenges  in  an  ongoing  way  by  taking  courses 
through  the  Insurance  Institute  of  Canada  and  the  National  and  Provincial 
Trade  Associations. 

In  an  environment  of  diversification  of  financial  services,  it  is  inconceivable 
that  the  available  level  of  skills  will  remain  as  high  as  they  are  in  the 
present  market  place.  This  would  certainly  be  the  case  in  smaller  centres, 
where  specialization  within  a  company  would  not  be  practical. 

On  page  20  of  the  Interim  Report,  the  Task  Force  questions  whether  or  not 
employees  under  existing  conditions  can  have  sufficient  knowledge  to  have 
expertise  in  all  products  currently  offerred.  IBAO  believes  that  they 
cannot,  and  can  foresee  only  a  worsened  situation  in  an  integrated  financial 
services  environment. 
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The  Task  Force  has  also  recognized  some  concerns  which  the  business  community 
has  about  deregulation.  Of  the  thousands  of  businesses  and  commercial  enter¬ 
prises  in  the  province  of  Ontario,  less  than  100  employ  full-time  risk  and 
insurance  managers.  All  of  the  rest  rely  upon  their  insurance  broker  not 
only  for  advice  and  counsel  but  also  for  the  procurement  of  the  insurance 
protection. 

WHY  QUEBEC  AND  THE  UNITED  STATES  ARE  DIFFERENT  FROM  ONTARIO 

The  Task  Force  is  concerned  with  deregulation  activities  that  are  occuring  in 
the  United  States  and  in  the  province  of  Quebec.  IBAO  contends  that  the 
United  States  and  Canada  are  and  should  be  regarded  as  being  dramatically 
different.  In  the  U.S.,  the  banking  system  is  primarily  one  of  many  indepen¬ 
dent  banks.  In  Canada,  there  is  a  small  number  of  chartered  banks  with  a 
branch  system  that  could  have  dramatic  impact  on  a  market  very  quickly. 

The  number  of  jurisdictions  and  constitutional  areas  in  the  United  States 
is  much  greater  than  in  Canada,  where  Ontario  and  Quebec  capture  a  major 
part  of  the  market. 

Quebec's  privately  owned  chartered  insurance  companies  have  a  substantial 
share  of  the  market  in  that  province.  Bill  75  could  be  viewed  as  protection 
for  that  corporate  section.  Furthermore  there  is,  of  course,  the  element  of 
wanting  to  bring  back  financial  institutions'  head  offices  to  the  province 
of  Quebec. 

CONSUMER  AWARENESS 

One  additional  issue  is  fundamental  to  the  protection  of  the  consumer  and  that 
is  "consumer  awareness".  We  noted  with  interest  the  public  opinion  survey 
commissioned  by  the  Task  Force.  As  the  analysis  was  not  published,  we  are 
unable  to  comment  on  your  findings. 

The  survey  did  not  assess  the  public's  view  of  deregulation  and  integration  of 
the  general  insurance  services  provided  by  the  independent  broker. 
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We  contend  that  the  public  is  largely  unaware  of  the  consequences  of 
deregulation.  Generally,  the  consumer  is  ill-informed  about  the  general 
insurance  business  and  how  best  to  satisfy  his  own  specific  requirements. 

He  has  a  tendency  to  leave  the  details  up  to  the  broker,  does  very  little 
comparison  shopping  and  is  unaware  of  the  difference  between  a  broker  and 
an  agent.  Very  few  consumers  even  bother  to  read  or  analyse  their  policies, 
having  made  their  purchase  decision  based  on  price.  They  do  not  realize  that 
the  broker  is  providing  the  consumer  with  a  customized  policy. 

Because  of  the  nature  of  insurance,  it  is  a  product  that  the  public  hopefully 
never  has  to  use  or  test.  The  quality  of  any  insurance  product  is  only 
realized  after  the  consumer  has  occasioned  a  catastrophe. 

The  skill  of  the  broker  is  measured  by  a  lack  of  problems  that  a  client 
encounters  when  settling  a  claim.  This  is  a  difficult  element  for  the  consum 
er  to  fully  appreciate  and  understand,  especially  when  product  price  is  such 
a  strong  purchase  motivator. 

This  also  means  that  the  buyer  is  often  unaware  of  the  services  that  are 
provided  by  the  broker  and  the  quality  of  those  services. 

It  is  our  contention  that  the  pressures  for  deregulation  of  the  financial 
service  industry  are  coming  more  from  within  the  industry,  than  from  without. 
If  the  by-products  of  deregulation  are  a  reduction  in  the  quality  of  service, 
a  reduction  in  the  level  of  professionalism,  and  the  loss  of  independent 
advice,  then  we  contend  that  the  consumer  would  not  be  in  favour  of  the 
concept,  regardless  of  what  cost  efficiencies  may  arise  from  it. 


THE  INSURANCE  BROKER  IN  THE  COMMUNITY 

The  general  insurance  business  is  highly  personal  and  deals  with  the  uniquene 
of  the  individual  or  business  to  a  greater  extent.  In  addition,  it  is  a  very 
competitive  business,  and  success  depends  upon  the  broker’s  reputation  for 
service  and  is  enhanced  by  his/her  personal  contribution  to  the  community. 
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The  broker  makes  a  long  term  committment  to  his  chosen  community,  and 
makes  a  personal  investment  not  only  in  residential  housing,  but  in 
office  space  as  well.  Typically,  the  insurance  broker  is  a  small  business¬ 
man.  It  has  been  said  that  small  businesses  have  built  this  country  and 
continue  to  be  very  significant  to  its  economic  strength.  Entry  into  the 
insurance  broking  business  by  large  financial  institutions  who  were  not  there 
before  will  result  in  the  disappearance  of  many  small  insurance  broker's 
businesses  in  many  communities  in  Ontario. 

Demise  of  these  small  brokerage  offices  means  not  only  the  loss  of  jobs: 
in  many  instances,  the  only  retirement  plans  their  principals  have  is 
whatever  equity  they  happen  to  have  in  their  businesses.  Many  of  these 
businesses  have  been  around  for  two  or  three  generations. 

In  addition,  as  well  as  being  federal  and  provincial  taxpayers,  insurance 
brokers  are  also  taxed  municipally. 

The  insurance  broker  is  typically  an  active  member  of  the  community  through 
his  contribution  to  community  service  clubs,  the  church,  volunteer  agencies, 
and  youth  programs,  often  in  a  leadership  and/or  fund  raising  capacity.  It 
is  also  usual  for  insurance  brokers  to  be  very  active  in  the  political  life  of 
the  community,  serving  on  local  councils  and  boards,  in  municipal  politics  and 
in  party  politics.  The  brokerage  office  often  sponsors  community  events  and 
athletic  teams,  identifying  the  broker  with  the  community  spirit. 

All  this  does  not  mean  that  employees  of  other  financial  institutions  are  not 
supportive  of  their  communities;  it  is  just  that  the  activity  and  the  role  of 
the  local  insurance  broker  tends  to  be  more  significant. 

Also,  because  of  the  nature  of  the  products,  insurance  brokers  must  always 
be  available  to  service  their  clients'  needs.  As  a  private  entrepreneur, 
the  insurance  broker  serves  his  customers  beyond  normal  business  hours  and 
normal  contractual  obligations.  He  must  respond  quickly  whether  the  client 
brings  up  a  problem  during  office  hours,  at  home,  or  in  the  informal  setting 
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of  community  events.  We  do  not  see  a  bank,  trust  company  or  credit  union 
employee  extending  service  beyond  the  work  premises  or  normal  hours  of 
operation.  We  do  not  see  these  employees  having  their  home  telephone 
numbers  on  their  business  cards . 


CONCLUSION 


As  an  Association,  we  believe  that  the  integration  of  financial  services 
through  cross  ownership  and  regulatory  relaxation  jeopardizes  the  present 
independence  and  quality  of  insurance  brokerage  services  to  the  detriment 
of  the  buying  public. 

We  suggest  that  the  public,  without  sufficient  awareness  of  the  service  it 
is  now  receiving  from  an  independent  broker,  will  be  susceptible  to  marketing 
pressures  and  purchase  insurance  products  that  are  not  professional  in  their 
design  or  content,  and  in  some  cases,  completely  unsatisfactory  for  the 
purpose  intended.  These  inferior  products  would  be  sold  by  company  agents 
whose  first  responsibility  is  to  the  employer,  not  the  consumer,  and  who 
have  less  specialized  knowledge  about  both  the  products  and  the  relative 
needs  of  the  consumer. 

We  also  believe  that  the  present  system  of  regulated  and  divided  financial 
services  enables  numerous  insurance  companies,  both  large  and  small,  to 
flourish,  consequently  keeping  the  cost  of  insurance  very  competitive. 

These  considerations  more  than  offset  any  advantages  that  may  be  derived  from 
one-stop  shopping.  While  such  a  distribution  method  may  seem  more  efficient, 
its  implementation  would  negate  the  present  system  of  checks  and  balances 
that  are  in  place  for  the  protection  of  the  consumer's  interest. 


We  question  whether  an  institution  can  take  deposits,  grant  loans,  offer 
investment  advice,  insure  lives,  insure  real  property,  all  the  while 
guaranteeing  uniform,  impartial  and  expert  advice. 
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Insurance  particularly  involves  trust  and  good  faith.  Is  it  fair,  for 
example,  to  expect  a  reasonable  commercial  relationship  in  an  environment 
where  the  financial  institution  which  sells  insurance  is  also  able  to 
foreclose  on  a  business  or  on  an  individual? 

Insurance  is  the  very  underpinning  of  the  social  and  economic  fabric  of  our 
society.  It  is  the  financial  guarantees  provided  by  insurance  that  allow 
businessmen  to  venture  capital  and  consumers  to  assume  risk.  Allowing  a 
system  to  evolve  where  the  quality  levels  of  service  and  professionalism 
are  reduced,  and  independent  advice  lost,  would  not  be  the  action  of  a 
responsible  Government. 

Finally,  we  would  point  out  that  banks,  trust  companies  and  credit  unions 
are  ultimately  the  creations  of  government.  They  were  created  to  capitalize 
business,  not  to  compete  with  them. 

CONTINUED  PARTICIPATION 

We  have  attempted  in  this  submission  to  make  the  Task  Force  aware  of  our 
very  real  concerns  that  integrated  financial  services  environment  would  not 
be  to  the  consumers  benefit.  We  look  forward  to  participating  in  the  public 
hearing  phase  of  the  Task  Force  and  will  be  pleased  to  answer  any  questions 
that  the  Task  Force  may  have. 


IBAO 

Toronto 

For  further  information  please  call: 
Ken  Martin 
General  Manager 
(416)  -  488-7422 
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INTRODUCTION 


_  1  _ 


Life  Underwriters  Association  of  Canada.  The  Life  Underwriters 
Association  of  Canada  (LUAC)  is  the  professional  association  of  some 
21,000  life  insurance  agents  in  Canada  who  are  active  in  the 
financial  services  sector  related  to  life  insurance  and  life  insurance 
products  and  services.  LUAC  was  founded  in  1906  and  provides  an 
extensive  program  of  training  and  education  for  its  members..  LUAC's 
current  membership  in  the  province  of  Ontario  is  in  excess  of  7,800 
persons . 


Members  of  LUAC  are  required  to  meet 
standard  of  education  and  to  abide  by 
Ethics. 


the  Association's  minimum 
the  Association's  Code  of 


LUAC  has  dedicated  itself  over  the  past  78  years  to  the  task  of 
ensuring  that  the  purchasers  of  life  and  health  insurance  products 
receive  the  best  possible  advice. 


2.  Focus  On  Distribution.  In  addressing  the  questions  which  relate  to 
the  future  corporate  structure  of  financial  institutions  in  Ontario, 

LUAC  feels  strongly  that  the  Task  Force  On  Financial  Institutions 

should  be  most  conscious  of  the  delivery  systems  which  will  put 

financial  products  and  services  into  the  hands  of  the  public.  This 
memorandum  does  not  address  the  questions  and  concerns  raised  in 

the  Interim  Report  of  the  Ontario  Task  Force  On  Financial  Institutions 
(hereinafter  referred  to  as  the  Interim  Report)  that  relate,  per  se ,  to 
the  debate  at  the  "corporate"  level.  Rather,  it  focusses  on  the  issues 
directly'  related  to  the  distribution  of  life  insurance  products  and 
services,  including  quality  of  service,  levels  of  professionalism  and 
the  maintenance  of  independent  advice. 


QUALITY  OF  SERVICE  THROUGH  INTEGRITY 


Code  of  Ethics.  One  essential  ingredient  for  maintaining  quality  of 
service  regardless  of  the  future  structure  of  the  financial  services 
industry  is  integrity.  Within  the  context  of  life  insurance  agents  who 
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are  members  of  LUAC,  integrity  is  applied  through  a  document  known 
as  "The  Code  of  Ethics  and  Professional  Guidelines  for  Members  of  the 
Life  Underwriters  Association  of  Canada”  (see  Appendix  I). 

Throughout  the  Code  of  Ethics  LUAC  places  strong  emphasis  on  the  life 
insurance  agent's  responsibility  to  act  in  the  best  interests  of  the 
public.  For  example  Code  1  entitled  "Priority  of  Policyowners' 

Interests”  requires  members  to  place  the  best  interests  of  policyowners 
before  their  own.  As  another  example  Code  7  entitled  "Replacement” 

directs  the  member  to  ensure  that  prospective  policyowners  are  fully 

aware  of  the  full  consequences  and  any  detrimental  aspects  of 
proceeding  with  the  replacement  of  an  existing  life  insurance 
contract , 

4.  Investigation  Of  Complaints.  LUAC  has  established  clearly  prescribed 

procedures  to  deal  with  complaints  in  a  consistently  fair  and  efficient 
manner.  Every  effort  is  made  to  resolve  any  legitimate  complaints.  If 

the  complaint  cannot  be  resolved  satisfactorily  among  the  parties 
concerned,  then  a  formal  charge  may  be  laid  and  a  hearing  conducted 
as  authorized  under  LUAC's  Constitution  and  By-laws. 

5.  Complaints  To  Superintendent  Of  Insurance.  LUAC  would  be  prepared 
to  make  available  to  the  Superintendent  of  Insurance  its  resources  to 
conduct  an  investigation  and  to  make  a  written  report  and  recommend¬ 
ations  in  respect  of  complaints  to  the  Superintendent  of  Insurance. 


QUALITY  OF  SERVICE  THROUGH  KNOWLEDGE 

6.  Training  And  Education.  In  addition  to  maintaining  quality  of 
service  through  the  application  of  a  Code  of  Ethics,  another  essential 
ingredient  to  ensure  quality  of  service  and  the  best  interests  of  the 
public  is  knowledge  that  comes  through  training  and  education.  A 
cornerstone  of  LUAC  policy  is  to  provide  for  its  members  a 
comprehensive  program  of  training  and  education  designed  to  enable 
them  to  render  a  high  quality  of  service  to  the  insurance-buying 
public. 
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7.  Steps  To  Professionalism.  LUAC  offers  a  complete  range  of  training 
and  educational  facilities  from  pre-contract  and  pre-licensing  training 
through  basic  and  intermediate  stages  to  advanced  and  continuing 
studies  (see  Appendix  II  entitled  "Advancing  In  The  Career  of  Life 
Underwr i ting") . 

8.  Pre-Contract  And  Pre-Licensing  Courses.  The  training  and  education 
of  life  insurance  agents  begins  before  they  are  placed  under  contract 
with  a  life  insurer  and  before  they  qualify  for  a  licence.  LUAC 
provides  a  number  of  courses  designed  to  properly  prepare  an 
individual  for  a  career  in  the  life  insurance  industry  (see  Appendix 
III  entitled  "Agent  Education  And  Training"). 

9.  Life  Underwriters  Assocation  Training  Course  (LUATC).  LUATC  is  a 
professionally  developed  two-year  ^course,  the  main  purpose  of  which 
is  to  provide  technical  knowledge  and  teach  marketing  concepts. 
Knowledge  is  gained  from  study  and  classroom  sessions  including 
weekly  assignments  and  field  action  projects  (see  attached  current 
year's  folder  for  LUATC  -  Appendix  IV). 

10.  CLU  Course  Of  Study.  The  CLU  course  is  an  educational  program 
leading  to  the  title  Chartered  Life  Underwriter.  It  is  designed  to 
provide  advanced  study  of  life  insurance  and  related  subjects 
enabling  life  insurance  agents  to  provide  a  more  efficient  and 
professional  level  of  service  to  the  public.  The  course  is  administered 
by  the  Education  Committee  of  the  Life  Underwriters  Association  of 
Canada  in  consultation  with  the  School  of  Continuing  Studies  of  the 
University  of  Toronto  and  L'Ecole  des  Hautes  Etudes  Commerciales 
affiliated  with  the  University  of  Montreal  (see  attached  current  year's 
folder  for  the  CLU  Course  of  Study  -  Appendix  V). 

11.  Continuing  Training  And  Education.  In  the  belief  that  education  is  a 
lifelong  pursuit  and  with  the  increasing  complexity  of  the  life 
insurance  business,  LUAC  encourages  its  members  to  become  involved 
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in  its  continuing  education  program.  LUAC,  along  with  the  Institute 
of  Chartered  Life  Underwriters,  presently  offers  the  following  services 
to  aid  in  the  professional  development  of  members: 

.  Schools  for  Continuing  Education  in  Life  Insurance 
.  Seminars 

.  A  Textbook  Library  for  CLUs 

.  "CLU  Comment"  for  CLUs 

.  Assistance  to  CLU  chapters  in  conducting  local  seminars 

.  Refresher  courses  in  CLU  subject  areas 

.  Enrolment  in  specialized  self-study  courses 

12.  Expansion  Of  Educational  Program.  LUAC  is  currently  expanding  its 
educational  program  in  the  area  of  personal  financial  planning.  (An 
outline  of  the  program  is  attached  as  Appendix  VI.) 

REGULATORY  APPROACHES 

13.  Control  Over  Life  Insurance  Distribution.  The  Interim  Report  considers 
several  approaches  in  the  regulation  of  financial  services  in  Canada. 
Within  the  context  of  the  distribution  of  life  insurance  products,  LUAC 
believes  that  provincial  authorities  should  continue  to  have  control 
and  responsibility  for  the  licensing  of  life  insurance  agents. 

14.  Provincial  Authority  For  Licensing.  Through  the  licensing  process 
provincial  Superintendents  of  Insurance  are  in  a  position  to  exercise 
the  necessary  control  over  the  qualifications  and  conduct  of  life 
insurance  agents.  The  life  insurance  business  can  and  should  play  a 
supportive  role  but  the  control  and  authority  should  be  exercised  by 
the  Superintendent  of  Insurance  in  the  public  interest.  There  are 
aspects  of  licensing  which  relate  particularly  to  provincial  govern¬ 
ment  boundaries  and  powers.  For  example,  the  whole  area  of 
non-resident  licensing  involves  inter-governmental  dealings  with  other 
provinces  of  Canada  and  with  foreign  jurisdictions. 
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15.  Licensing  Examinations.  In  LUAC's  view,  the  independent  third  party 
role  of  the  Superintendent  lends  an  important  degree  of  credibility  to 
the  examination  for  licence  process.  LUAC  believes  that  the 
responsibility  for  administering  licensing  examinations  should  remain 
with  the  Superintendent  of  Insurance. 

LEVELS  OF  PROFESSIONALISM 

16.  Acceptable  Activities  For  LUAC  Members.  In  view  of  the  present 

discussions  taking  place  regarding  the  integration  of  financial 

institutions  and  specifically  the  expanded  powers  for  life  insurance 
companies,  it  is  impossible  at  this  time  to  specify  with  any  degree  of 
certainty  what  type  of  financial  products,  services  and  marketing 
arrangements  will  emerge  in  the  near  future.  In  order  for  members  of 
LUAC  to  be  enabled  to  participate  in  the  financial  services 

marketplace  of  the  future,  LUAC's  Constitution  and  By-laws  was 

amended  in  January  of  1985  to  define  acceptable  business  acivities  for 
its  members  as  being  "engaged  in  the  business  of  life  insurance 
exclusively  or  along  with  business  activitites  related  to  financial 
services" . 

17.  Qualifications  Appropriate  To  Activity.  As  a  general  principle,  and 

subject  to  the  caveat  about  conflicts  of  interest  and  coercion 
mentioned  later  in  this  memorandum,  LUAC  believes  that  if  financial 

institutions  are  permitted  entry  into  each  other's  sphere  of  business 

activity  either  directly  or  through  subsidiary  companies,  no  life 
insurance  agent  or  other  distribution  intermediary  should  be 
precluded  from  transacting  business  in  other  financial  services  and 
products  provided  such  person  is  properly  qualified  and  is  subject  to 
all  the  rules  and  regulations  applicable  to  such  financial  services  or 
products.  From  this  it  follows  that  those  distribution  intermediaries  of 
other  financial  institutions  who  wish  to  sell  the  services  and  products 

3  life  insurance  company  should  meet  minimum  educational 
standards  and  abide  by  those  provincial  insurance  laws  applicable  to 
life  insurance  agents. 


6 


18.  Minimum  Education  Standards.  As  mentioned  earlier  in  this 

memorandum,  LUAC  believes  that  control  and  responsibility  for 

licensing  of  a  life  insurance  agent  and  conducting  the  licensing 

examination  should  rest  with  the  Superintendent  of  Insurance.  In 
addition,  LUAC  has  long  advocated  a  policy  of  step  qualification  for 
full  membership  in  LUAC  and  step  licensing  at  the  provincial  level. 

19.  Step  Qualification  For  Membership.  In  1959  LUAC  adopted  an 

amendment  to  its  Constitution  which  required  that  all  new  members  be 
accepted  into  membership  on  a  "provisional"  basis  pending  completion 
of  the  Life  Underwriters  Association  Training  Course  (LUATC)  or  the 
equivalent  Membership  Qualifying  Examination  ‘  (MQE)  within  a 
three-year  period.  Failure  to  pass  the  LUATC  examination  or  the  MQE 
results  in  termination  of  LUAC  membership  subject  to  the  right  to 
re-enrol  for  the  LUATC  or  to  reapply  to  write  the  MQE. 

20.  Step  Licensing  Long  Advocated.  In  May  of  1974  LUAC  prepared  a 
document  entitled  "The  Distribution  of  Life  Insurance  in  Canada  -  A 
study  and  recommendations  in  the  light  of  consumer  needs  regarding 
life  insurance  business  practices;  provincial  insurance  laws;  regula¬ 
tory  supervision  as  they  affect  the  distribution  of  life  insurance  to 
Canadian  policyowners".  That  document  was  widely  distributed  by 
LUAC  to  both  the  industry  and  to  the  provincial  Superintendents  of 
I  nsurance. 

One  of  the  recommendations  in  "Distribution"  reads  as  follows: 

"The  provincial  Government  should  specify  requirements  for  the 
completion  of  minimum  educational  standards  comparable  to  those 
required  by  LUAC  of  its  members  and  should  make  these 
standards  a  condition  at  the  appropriate  time  for  renewal  of  a 
life  agent's  licence." 
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In  1979  In  a  presentation  made  by  LUAC  to  the  Select  Committee  on 
Company  Law  of  the  Ontario  Legislature  (copies  sent  to  all  provincial 
Superintendents  of  Insurance),  LUAC  again  made  a  recommendation 
regarding  step  licensing  which  reads  as  follows: 

"Consideration  should  be  given  to  improving  the  quality, 
performance  and  retention  of  life  agents  by  requiring  that  on 
renewal  of  licence  for  the  first  three  or  four  years  there  shall 
be  specified  educational  requirements  based  on  the  Life 
Underwriters  Training  Course  (LUATC)  or  such  other  courses  as 
may  be  recognized  by  the  Superintendent  of  Insurance." 

21.  Step-Licensing  Proposal.  Having  long  advocated  a  policy  of  step 
qualification  for  full  membership  in  LUAC  and  step  licensing  at  the 
provincial  level,  LUAC  recommended  in  a  February  1985  memorandum  to 
Provincial  Superintendents  of  Insurance,  the  adoption  of  a  systemi  of 
step  licensing  for  all  life  insurance  agents. 

The  main  features  of  LUAC's  step  licensing  proposal  are  as  follows: 

a)  New  applicants  be  required  to  successfully  complete  an  initial 

life  insurance  agent's  licensing  examination  administered  and 
controlled  by  the  Superintendent  of  Insurance;  successful 
applicants  to  be  issued  a  probationary  licence  to  be  valid, 
subject  to  renewal,  for  a  maximum  period  of  three  years; 

In  LUAC's  view,  the  current  initial  examination  for  a  life 
insurance  agent's  licence  should  be  upgraded  in  the  light  of 
current  market  conditions. 

b)  The  probationary  licence  of  a  life  insurance  agent  shall  be 

subject  to  the  provisions  regarding  single  company  representation 
and  shall  state  the  name  of  the  insurer  for  whom  the  holder  is 

an  agent. 
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If  a  person  holding  such  a  probationary  licence  is  unable  to 
negotiate  life  insurance  on  behalf  of  an  applicant  with  the 
insurer  for  whom  the  holder  is  an  agent,  the  holder  may  obtain 
the  life  insurance  from  another  insurer  if  that  other  insurer 
obtains,  in  each  case,  the  consent  in  writing  of  the  insurer  for 
whom  that  person  is  an  agent. 

Such  consent  may  be  granted  or  accepted  in  the  case  of; 

rated  policies 

where  there  is  a  substantial  difference  in  premium  rate  or 
value 

annuities  including  an  annuity  contract  where  it  is 
permitted  to  make  additional  single  premium  deposits  under 
the  same  contract 

where  there  is  a  special  client  relationship  or  affiliation 
where  the  company  does  not  write  the  policy  applied  for, 
and 

group  employee  benefit  plans. 

c)  Within  three  years  of  obtaining  a  probationary  licence,  the 

licence  holder  be  required  to  successfully  complete  the  Life 
Underwriters  Association  Training  Course,  the  LUAC  Membership 

Qualifying  Examination  or  an  equivalent  examination  established 
or  approved  by  the  Superintendent  of  Insurance.  Successful 
candidates  to  be  issued  a  permanent  licence. 

d)  The  holder  of  a  permanent  licence  to  be  authorized  to  act  as  an 

agent  for  more  than  one  company;  such  licence  to  state  the  name 
of  the  insurer  who  recommended  the  licence  or  last  renewal 

thereof . 
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22.  LUAC's  Assistance  Offered.  If  the  foregoing  proposal  were  adopted, 
the  Superintendent  could  prescribe  the  following  as  satisfactory 

exam i nat  i  ons : 

Successful  completion  of  the  Life  Underwriters  Association 

Training  Course  (LUATC), 

The  LUAC  Membership  Qualifying  Examination  (MQE), 

An  Educational  Standard  Examination. 

At  the  present  time  LUAC  makes  the  Life  Underwriters  Association 
Training  Course  (LUATC)  available  only  to  members  of  LUAC.  If  a 

Superintendent  accepted  satisfactory  completion  of  LUATC  as  a 
prescribed  standard,  the  Association  would  be  prepared  to  make  the 

LUATC  course  available  to  non-member  life  agents  in  the  province. 
LUAC  would  also  be  prepared  to  advise  the  Superintendent  as  to  the 
names  of  those  persons  in  the  province  who  had  successfully  completed 
the  LUATC  program. 

If  the  Superintendent  accepted  LUAC's  Membership  Qualifying  Examin¬ 
ation  (MQE)  as  a  prescribed  examination,  LUAC  would  be  prepared  to 
advise  the  Superintendent  as  to  the  names  of  those  persons  in  the 
province  who  had  successfully  passed  the  MQE. 

In  addition,  LUAC  would  be  prepared  to  assist  and  cooperate  with  the 
Superintendent  to  develop  an  "Educational  Standard  Examination"  and 
marking  key  which  would  be  comparable  in  content  to  LUAC's 
Membership  Qualifying  Examination. 

As  LUAC  is  now  providing  examination  centres  for  the  writing  of 
LUATC  and  MQE  examinations,  the  Association  could  provide  the 
facility  for  those  persons  who  wish  to  write  the  proposed  "Educational 
Standard  Examination". 
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CONSUMER  DEMAND 

23.  Qualified  Agent  Serves  Public  Interest.  The  Interim  Report  raises 


severa 1 
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in  the 
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consumer 

demand 

concern i ng 

special  ization  of 

adv ice. 

limits  of 
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efficient 
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of  advice  and  service,  the 
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of 

one-stop 
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on  cuhrent 

del  i very 

systems,  etc 

.  Within 

the  context 

of  the  distribution  of  life  insurance,  LUAC  feels  strongly  that 
whatever  changes  occur  in  the  financial  services  sector,  the  qualified 
life  insurance  agent  will  continue  to  provide,  in  the  best  interests  of 
the  public,  the  best  possible  means  of  delivering  high  quality 
personal  service  and  advice  to  individual  purchasers  of  life  insurance 
products . 

Life  insurance  is  not  purchased  voluntarily  by  the  vast  majority  of 
people  -  it  must  be  sold.  This  is  so  despite  the  fact  that  most  people 
will  admit  that  life  insurance  is  a  good  thing  and  they  should  own  a 
reasonable  amount.  The  life  insurance  agent  is  needed  in  a  dual 
capacity  to  do  what  most  people  cannot  or  will  not  do  for  themselves; 
namely,  to  provide  the  impetus  for  an  individual  to  take  action  and 
to  provide  the  technical  knowledge  and  experience  necessary  for  an 
individual  to  make  wise  decisions  in  arranging  a  life  insurance 
program . 

In  spite  of  such  consumer  aids  as  Stone  &  Cox  Life  Insurance  Tables, 
Buyers'  Guides,  and  books  on  life  insurance,  most  people  still  need  a 
qualified  and  knowledgable  life  insurance  agent  to  explain  and 
interpret  the  intricacies  of  life  insurance.  The  multiplicity  of  policy 
forms,  the  implications  of  actuarial  science,  the  effects  of  insurance 
laws  and  tax  laws  all  combine  to  make  the  designing  of  a  life 
insurance  program  a  matter  of  some  complexity. 


24.  Product  And  Service  Combined.  In  addition  to  the  product  of  life 
insurance  itself,  the  life  insurance  agent  delivers  a  professional 
service  to  the  consumer.  Such  service  includes  selling  the  right  policy 
to  fill  the  policyowner's  need,  making  sure  the  policyowner 
understands  the  transaction  fully,  arranging  ownership  and 

beneficiary  declarations  to  the  best  advantage,  keeping  the  premium 
within  the  buyer's  means  and  making  further  changes  as  required. 
Product  and  service,  therefore,  are  very  much  interwoven  and  both 
must  be  delivered  to  serve  the  best  interests  of  the  insurance-  buying 
pubi  ic. 


SECURITY  OF  DEPOSIT 

25.  Trust  Accounts.  Virtually  all  life  insurance  premiums  are  paid 
directly  to  the  insurer  and  a  life  insurance  agent  normally  has  no 
need  to  maintain  a  trust  account.  Nonetheless,  at  least  one 
jurisdiction,  the  province  of  New  Brunswick,  has  enacted  legislation 
to  require  all  insurance  agents  including  life  agents  to  maintain  such 
accounts.  LUAC  believes  that  if  any  life  insurance  agent  or  other 

distribution  intermediary  is  receiving,  in  his  or  her  own  right, 
monies  or  deposit  funds  from  the  public,  then  every  such  person 
should  be  required  to  open  and  maintain  a  trust  account  for  those 
monies.  Where,  however,  the  monies  are  received  on  behalf  of  a 

financial  institution  and  not  in  the  distribution  intermediary's  own 
right,  then  the  institution  concerned,  not  the  distribution  inter¬ 
mediary,  should  be  held  liable  and  responsible  for  those  monies. 

CONFLICT  OF  INTEREST  AND  COERCION 
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situations  and  the  concomitant  opportunities  for  coercion  also  exist  at 
the  distribution  level.  As  mentioned  earlier  in  this  memorandum,  LUAC 
believes  that  provided  the  life  insurance  agent  or  other  distribution 
intermediary  receives  the  necessary  training  and  education  and  is  so 

authorized  by  the  regulatory  authority,  that  person  should  not  be 

precluded  from  selling  other  financial  institutions'  products.  LUAC, 
however,  wishes  to  emphasize  that,  in  that  event,  caution  will  need 
to  be  exercised  in  respect  of  the  greater  potential  for  conflict  of 
interest  situations  and  the  greater  opportunities  for  coercion. 

27.  Current  Legislation.  The  Ontario  Regulation  (RRO  1970  Reg.  539 

amended  by  Reg.  281/71)  states  in  section  4(1  )(h)  that  a  life 
insurance  agent's  licence  shall  be  granted  where  the  Superintendent 
is  satisfied  that  the  applicant  is  not  in  a  position  to  offer 
inducement  or  use  coercion  or  undue  influence  to  control,  direct  or 
secure  insurance  business.  Sections  4(2)(a)  and  (p)  state  that  an 
applicant  shall  be  deemed  to  be  in  a  position  to  offer  inducement  or 
use  coercion  or  undue  influence  if  he  or  his  spouse  is  an  officer  or 
employee  of  a  bank,  trust  company,  loan  or  finance  company,  or 
credit  union. 

28.  Opportunities  For  Coercion.  Generally,  LUAC  believes  that  in  an 

integrated  financial  services  environment  the  opportunities  for 
coercion  will  be  limited  where  a  life  insurance  agent  or  other 

distribution  intermediary  is  in  a  position  to  sell  products  or  services 
of  different  financial  institutions  that  involve  a  savings  function 
only.  If  a  life  insurance  agent,  for  example,  were  in  a  position  to 

sell  a  trust  company  RHOSP  as  well  as  life  insurance  products,  there 

would  appear  to  be  little  opportunity  for  coercion.  If,  however,  a 

distribution  intermediary  were  allowed  to  engage  in  both  lending  and 
savings  functions  in  respect  of  products  or  services,  the  potential  for 
coercion  would  be  greatly  increased.  If  a  bank  employee,  for 
example,  were  in  a  position  to  sell  the  products  of  a  life  insurer  as 
well  as  being  engaged  in  the  business  of  lending  money,  there  is  the 
opportunity  to  use  the  lending  function  as  leverage  to  coerce,  directly 
or  indirectly,  the  customer  into  buying  life  insurance. 
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29.  Statutory  Changes.  LUAC  believes  that  every  effort  should  be  made  in 
changing  existing  legislation  or  developing  new  legislation  to  ensure 
that  any  changes  be  carefully  considered  in  the  light  of  possible 
coercion  in  the  distribution  of  financial  products  and  services. 


Copies  of  appendices  I,  III,  IV  and  V  are  available  upon  request 
from  the  Life  Underwriters  Association  of  Canada,  44  Lesmill  Road, 
Don  Mills  M3B  2T3 .  Telephone;  444-5251 
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APPENDIX  II 


ADVANCING  DM  THE  CAREER  OF  LIFE  UNDERWRITING 


Agent  obtains  CLU 
designation  and 
becomes  member 
of  CLU  Institute 


Agent  now  eligible 
for  full  membership 
in  LUAC 


SPECIAL  SEMINARS 

SCHOOLS  FOR  CONTINUING 
EDUCATION  IN 

LIFE  INSURANCE  COURSES 
ONE,  TWO  OR  THREE 

CLU  COURSE  OF  STUDY 

SCHOOLS  FOR  CONTINUING 
EDUCATION  IN 
LIFE  INSURANCE 
COURSES  ONE  OR  TWO 

♦BUSINESS 
INSURANCE  COURSE 


SPECIAL  SEMINARS 

LUATC  SEMESTER  TWO 
(Classes  23-44) 


SCHOOLS  FOR  CONTINUING 
EDUCATION  IN 
LIFE  INSURANCE 
COURSE  ONE 


LUATC  SEMESTER  ONE  (Classes  1-22) 


Agent  successfully 
completes  examina¬ 
tion  for  life  licence 
&  becomes  pro-  * 
visional  member 
of  LUAC 


•TOTAL  NEEDS  AND  RELATED  MARKETS 

*  INTRODUCTION  TO  LIFE  UNDERWRITING 

*  SPEEDWAY  TO  SALES _ 


*  INTRODUCE  YOURSELF  TO  ACCIDENT  AND 
SICKNESS  INSURANCE 

*  INTRODUCE  YOURSELF  TO  LIFE  INSURANCE 

*  PREVIEW  OF  A  CAREER 


♦These  courses  are  sold  by  LUAC  to  the  life  insurance  companies  who 
administer  the  courses  through  their  managers  and  trainers. 
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APPENDIX  VI 


FINANCIAL  PLANNING  SKILLS  COURSE 

LUAC's  Board  of  Directors,  in  December  of  1984,  gave  approval  for  the 

development  of  a  pilot  project  on  a  Canadian  Financial  Planning  Skills 
Course  based  on  the  material  developed  in  the  United  States  of  America 

and  used  by  the  Life  Underwriter  Training  Council  (LUTC). 

The  proposed  course  would  not  form  an  integral  part  of  either  the  current 
LUATC  or  CLU  course  of  study.  It  is  perceived  as  something  that  might 
run  parallel  with  the  CLU  course  for  those  agents  who  want  to  develop 
their  skills  in  this  specialized  area. 

The  course  will  be  structured  similar  to  LUATC  and  be  completed  over  an 

eleven  week  period,  whereby  attendance  at  class,  with  a  moderator,  and 

the  completion  of  assignments  and  a  final  examination  will  be  part  of  the 
course  structure. 

Some  of  the  topics  to  be  discussed  in  the  course  will  include: 

-  identifying  financial  planning  prospects 

-  developing  prospecting  and  approach  techniques. 

-  characterizing  the  elements  of  a  balanced  financial  plan 

-  identifying  the  impact  of  taxes  on  investment  alternatives 

-  discussion  of  alternative  financial  tools 

-  reading  and  interpreting  financial  news  reports  and  statements 

-  identifying  impediments  to  plan  implementation 

-  building  skills  through  action  projects,  role  playing  to  practise  the 
sales  techniques  and  sales  planning  projects  in  preparation  for 
applying  the  knowledge  and  skills  in  the  field. 


The  pilot  course  will  be  offered  in  five  centres:  Edmonton,  Halifax, 
Toronto,  Vancouver  and  Winnipeg.  Each  centre  will  be  limited  to  twenty 
students,  for  a  total  enrolment  in  the  pilot  project  of  100  students. 

Those  involved  in  the  pilot  course,  which  is  scheduled  to  be  conducted  in 
the  fall  of  1985  or  spring  of  1986,  would  be  required  to  provide  comments 
and  suggestions  concerning  the  course  following  the  completion  of  each 
class. 

When  the  input  on  the  course  content  has  been  received,  the  appropriate 
amendments  will  be  made  in  an  effort  to  revise  the  course  for  enrolment 
by  any  interested  member  of  the  association  in  1986. 

it  is  currently  anticipated  that  the  completion  of  the  course  will  lead  to 
the  issuing  of  a  certificate  to  the  successful  candidate. 
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LONDON  LIFE  INSURANCE  COMPANY 
RESPONSE  TO  THE  ONTARIO  TASK  FORCE 
ON  FINANCIAL  INSTITUTIONS 


The  Interim  Report  of  the  Ontario  Task  Force  on  Financial  Institutions 
raised  a  series  of  important  issues  and  asked  a  number  of  key 
questions  relating  to  the  changing  role  and  structure  of  Canadian 
financial  institutions  and  especially  as  to  the  future  relationships 
among  the  financial  institutions.  London  Life  is  pleased  to  offer  our 
comments  on  the  Report. 


Solvency  and  Public  Confidence 

As  noted  in  the  Report,  the  aftermath  of  the  trust  company  failures  in 
Ontario  brings  questions  about  the  maintenance  of  confidence  in  our 
financial  system.  Confidence  is  essential  to  ensure  solvency  and 
viability  of  the  industry.  Financial  institutions  must  not  only 
operate  1n  a  prudent  and  responsible  manner,  they  must  be  perceived  to 
adhere  to  the  highest  standards  of  integrity.  This  means  conflicts  of 
interest  must  be  tightly  controlled,  self-dealing  must  be  avoided  and 
the  institutions  must  meet  obligations  to  their  customers. 

These  are  all  principles  adhered  to  by  London  Life.  In  fact,  our 
mission  statement  states  up  front  that  we  have  “a  commitment  to  follow 
our  tradition  of  integrity  in  the  conduct  of  our  business".  We  go  on 
to  say  as  part  of  our  corporate  philosophy  that  "we  recognize  that  our 
success  and  reputation  depend  on  our  products  and  services  meeting  the 
needs  of  our  customers,  and  on  the  proficiency  of  our  employees  in 
serving  our  customers". 

As  a  federally  chartered  insurance  company,  subject  to  the  Canadian 
and  British  Insurance  Companies  Act,  we  are  long  familiar  with  the 
need  to  operate  in  a  prudent  manner,  both  in  terms  of  detailed 
reporting  on  our  activities  to  the  Department  of  Insurance,  and  in 
maintaining  appropriate  reserves  to  ensure  we  will  meet  all 
obligations  to  our  customers. 
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At  the  same  time,  we  operate  in  a  highly  competitive  environment 
requiring  us  to  plan  and  manage  effectively  and  efficiently.  This 
means  we  must  seek  innovation  through  the  use  of  new  technology  and  in 
the  development  of  new  kinds  of  products  and  services  to  meet  the 
changing  needs  of  consumers.  In  some  areas,  the  products  we  sell 
today  did  not  exist  even  five-years  ago.  Our  efforts  to  market  London 
Life  products  in  competition  with  170  life  and  health  insurance 
companies  in  Canada  have  also  led  us  to  reduce  costs  and  improve 
productivity  in  order  to  lower  prices  and  offer  customers  the  best 
possible  value. 


Regulations  and  The  Marketplace 

This  stimulus  of  the  marketplace  is  fragile  and  can  be  subverted  by 
excessive  government  -regulation.  The  Report  raises  the  questions  of 
whether  the  role  of  government  is  to  prevent  all  failures  of  financial 
institutions  through  stringent  regulation  or  what  level  of  failures 
should  be  permitted.  We  feel  this  is  a  vitally  important  issue.  To 
regard  the  financial  institutions  as  public  utilities  and  shield 
customers  from  all  possible  losses  is  contrary  to  the  best  interests 
of  the  consumer  in  our  view.  The  market  must  be  given  freedom  to 
operate  if  we  are  to  continue  to  see  the  development  of  innovative 
products  and  the  most  efficient  uses  of  new  technology. 

No  matter  what  your  enterprise,  the  incentive  to  manage  your  affairs 
better  than  the  competition  traditionally  results  in  better  service, 
lower  prices  and  greater  all-round  benefit  to  the  customer.  We 
believe  that  a  competitive  marketplace  operating  within  the  framework 
of  updated  regulations  and  alert  supervision,  will  give  consumers  the 
best  deal  and  produce  efficient  capital  markets. 

Deposit  insurance  or  guarantee  funds  have  their  place.  However,  the 
approach  taken  by  the  Canada  Deposit  Insurance  Corporation  in  recent 
instances  to  guarantee  all  losses,  even  those  in  excess  of  the  $60,000 
limit,  was  wrong  and  is  being  addressed  by  a  special  committee  on  the 
CDIC. 
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However,  we  question  the  current  thrust  to  require  life  insurance 
companies  to  maintain  a  form  of  deposit  insurance.  The  nature  of  our 
business  and  the  existing  requirements  for  very  large  reserves, 
coupled  with  the  stringent  reporting  regulations  already  in  place, 
make  deposit  insurance  unnecessary  in  our  industry. 

It  is  also  interesting  to  review  the  issue  of  government  intention  as 
raised  in  the  Report.  If  governments  are  moving  toward  the  position 
that  no  financial  institution  can  ever  be  allowed  to  fail  in  this 
country,  then  what  is  the  need  for  deposit  insurance?  Such  insurance, 
in  that  kind  of  environment,  would  do  nothing  to  encourage  consumer 
caution  and  gives  dangerous  leeway  to  management  to  offer  imprudent 
rates  of  interest  on  deposits. 

It  is  our  view  that  the  proper  emphasis  must  be  on  strict  requirements 
for  capitalization  of  new  entries  by  deposit-taking  institutions,  on 
tougher  rules  against  conflict  of  interest  and  self-dealing,  and  in 
reporting  and  control  procedures  to  give  early  warning  of  financial 
troubles. 

In  this  way,  the  customer  benefits  from  the  results  of  proper 
management  and  the  rule  of  the  marketplace  through  real  competition. 

The  Ui versified  Company 

The  future  role  of  the  financial  services  conglomerate  and  the 
evolution  of  more  comprehensive  financial  services  providers  have 
special  interest  for  London  Life.  As  a  member  of  the  Trilon  Financial 
Corporation  group  of  companies,  we  are  exploring  ways  to  improve 
services  to  our  customers  by  coordinating  our  operations  with  other 
Trilon  affiliates.  There  is  no  doubt  that  recent  developments  in 
computer  technology,  shifts  in  demographics,  the  increase  in  net  worth 
of  individuals,  and  growing  sophistication  among  consumers  have 
created  a  consumer  demand  for  greater  convenience,  a  wider  range  of 
financial  services  with  more  choices,  and  a  more  integrated  approach 
by  financial  institutions  to  meeting  the  needs  of  customers. 


-  4  - 


This,  in  turn,  has  led  to  the  current  discussions  about  the  regulatory 
framework  for  the  financial  services  sector  and  the  concept  of 
"one-stop  financial  shopping". 

It  is  our  experience  that  although  the  number  and  variety  of  products 
we  sell  has  expanded  rapidly  over  the  past  few  years,  there  are 
limitations  as  to  the  level  of  expertise  that  can  be  possessed  by  our 
sales  staff.  Therefore,  we  question  whether  one  "advisor"  could 
adequately  meet  all  the  financial  needs  of  a  customer.  It  takes  many 
years  of  experience  and  considerable  training  to  understand  and  sell 
life  insurance  and  related  products.  We  do  not  expect  that  our  sales 
representatives  would  be  able  to  handle  all  financial  transactions  for 
an  i  ndi vi dual . 

However,  we  do  see  value  in  being  able  to  bring  a  wide  variety  of 
services  to  the  attention  of  the  customer  and  referring  him  or  her  to 
a  properly  qualified  expert.  That  is  the  substance  of  our  networking 
approach  within  Trilon. 

A  wider  base  also  provides  general  economies  of  scale  which  will 
maintain  the  lowest  possible  costs  to  the  consumer.  The  choice  always 
remains  with  the  customer  but  the  value  of  our  service  improves. 

The  pooling  of  expertise  also  improves  the  capabilities  of  all  the 
member  companies  in  such  areas  as  investment,  market  research  and  the 
use  of  technology.  This  unique  blend  of  high  quality  financial 
services  is  a  new  and  valuable  addition  to  the  options  available  to 
Canadian  consumers. 

In  the  same  way  that  we  do  not  see  the  expertise  of  an  individual 
expanding  to  cover  all  possible  financial  services,  we  also  question 
the  advantage  of  breaking  down  existing  barriers  between  core  sectors 
of  financial  services  and  discarding  the  four  pillar  approach  to 
regulation.  The  regulatory  framework  that  has  evolved  around  the  core 
businesses  of  banks,  trust  companies,  insurance  companies  and  the 
brokerage  industry  should  be  maintained  although  modernized. 
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Our  experiences  with  Trilon  lead  us  to  conclude  that  a  diversified 
financial  services  corporation  coordinating  the  efforts  of  a  number  of 
financial  company  subsidiaries,  each  subject  to  the  rules  and 
regulations  of  their  respective  core  business,  is  a  logical  and 
workable  way  to  provide  comprehensive  financial  services  to  a  growing 
number  of  Canadians. 

Role  of  the  Banks 


While  Trilon  and  its  subsidiaries  are  able  to  build  a  highly 
competitive  group  of  companies,  there  is  some  concern  that  changes  in 
regulations  which  would  permit  further  growth  and  expansion  by  the 
already  very  large  chartered  banks  could  put  the  majority  of  trust  and 
insurance  companies  in  Canada  at  a  competitive  disadvantage.  The 
banks  have  benefitted  from  periodic  updates  in  the  Bank  Act  and  gained 
considerable  position  and  strength  in  financial  services.  While 
banking  is  a  federal  government  concern,  Ontario,  which  has 
jurisdiction  over  insurance  and  trust  companies,  should  express 
reservations  about  allowing  the  chartered  banks  to  take  on  new  areas 
of  business  to  the  disadvantage  of  the  non-bank  financial  institutions. 


Jurisdictional  Accord 


In  reference  to  the  federal  government,  we  would  also  urge  serious 
discussions  among  the  provinces  and  with  Ottawa  to  seek  development  of 
inter-jurisdictional  accord  on  financial  institutions  regulations. 
Ontario  has  reacted  to  the  new  insurance  legislation  in  Quebec  by 
notice  that  expansion  of  Quebec -chartered  insurance  companies  into  the 
province  are  subject  to  review  and  a  waiting  period.  This  is  the  kind 
of  jurisdictional  discord  that  will  only  be  exacerbated  without  frank 
and  open  talks  among  the  provinces  and  with  the  federal  Department  of 
Finance  in  an  effort  to  achieve  cooperation  and  coordination. 
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Ownership  and  Concentration 

Finally,  in  the  areas  of  ownership  and  concentration  of  activity,  we 
would  suggest  that  better  regulation  of  conflict  of  interest  as 
recommended  in  the  Ontario  Discussion  Paper  on  trust  company 
legislation  is  proper.  If  the  four  pillar  concept  is  preserved  and 
subsidiary  companies  are  required  to  meet  specific  core  business 
rules,  we  do  not  think  there  should  be  serious  concern  about 
concentration  of  business  activities  in  financial  services.  The 
benefits  of  blending  and  coordinating  financial  services  outweigh  the 
concerns. 

We  support  the  position  of  the  Canadian  Life  and  Health  Insurance 
Association  that  these  cross-sectorial  activities  by  way  of 
subsidiaries  would  allow  for  orderly  regulation. 

On  the  subject  of  domestic  ownership,  while  we  see  no  reason  to 
restrict  ownership  of  financial  institutions,  we  feel  that  a  proper 
mix  of  private  and  public  ownership  guarantees  the  best  of  both 
worlds.  By  that  we  mean  public  offering  of  shares  in  financial 
institutions  has  the  advantage  of  market  measurement  of  value  and 
performance  in  the  institution,  while  private  ownership  encourages 
coordination  of  effort  and  maintains  a  healthy  degree  of  autonomy  in 
the  operation  of  the  companies  involved.  We  think  there  should  be 
regular  approval  required  prior  to  exceeding  a  25%  voting  or  equity 
position  and  again  when  a  50%  position  is  exceeded.  Approval  could  be 
withheld  at  either  level  if  the  applicant  fails  to  meet  certain 
standards  of  responsibility,  reputation  and  substance. 
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Summary 


London  Life  is  pleased  to  have  been  able  to  participate  in  this 
consultative  process  toward  updating  and  coordination  of  regulations 
for  financial  institutions.  This  is  an  urgent  task  if  we  are  to  meet 
the  future  needs  of  consumers  in  a  planned  and  beneficial  manner. 

The  issues  raised  by  the  Task  Force  are  real  and  must  be  addressed  in 
a  careful  manner  to  avoid  market  disruptions  yet  at  the  same  time 
encourage  development  of  a  modern  financial  services  industry  in 
Ontario  and  Canada. 

We  are  prepared.'  at  the  invitation  of  the  Task  Force,  to  offer  what 
"assistance  we  can  to  complete  your  deliberations  and  final  report. 


I'larch  15,  1985 
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JOHN  H.  LONG 

19  Melville  Street  N, 
Cambridge,  Ontario 
N1S2H3 

621-3124 


March  11th,  1985 


Task  Force  on  Financial  Institutions 
101  Bloor  Street  West,  6th  Floor 
Toronto,  Ontario  MSS  1P8 


The  first  provincial  financial  institution  I  can  remember 
becoming  entangled  in  financial  difficulties  was  Prudential  Trust  in 
the  1950 's.  Since  that  time  there  have  been  a  long  series  of  financial 
debacles  with  deposit  accepting  organizations  (DAO's)  which  come  under 
Provincial  jurisdiction. 

Surely  something  is  wrong  and  surely  something  has  to  be  done. 
Deposit  Insurance  has  been  the  medicine  used  to  soothe  these  financial 
woes.  DI  originally  was  advanced  by  the  DAO's  to  instill  confidence  with 
depositers  and  spread  the  losses  over  a  greater  number. 


The  Federal  Government  should  provide  a  safe  and  convenient 
place  for  the  people  to  keep  their  bank  deposit  money  and  should  not  be 
in  the  business  of  guaranteeing  the  principle  when  the  reward  is  interest 
in  the  private  sector.  The  Federal  Government  should  provide  100%  guar¬ 
antee  of  principle  by  progressively  raising  reserves  of  all  DAO's  including 
banks  to  100%  on  all  deposits  under  one  year.  ■ 

It  is  time  for  Ontario  to  divest  itself  of  all  jurisdictions 
on  all  DAO's  and  give  the  whole  mess  to  Ottawa  to  administer.  Currency 
and  Credits  should  always  have  been  the  unalienable  right  of  the  Federal 
Government  but  the  Provinces  have  developed  into  an  area  which  they  should 
be  very  happy  to  turn  over  to  the  Federal  Government.  Aside  from  getting 
rid  of  a  major  problem  area  there  is  also  great  benefits  for  the  Provinces 
in  this  Macro-Monetary  manoeuver.  As  the  Bank  of  Canada  raises  reserves, 
the  Bank  of  Canada  can  make  interest  free  loans-  to  the  Provinces  for 
Public  works,  housing,  education  etc.  The  National  Debt  and  our  deficit 
can  also  be  monitized  at  the  Bank  of  Canada  with  amazing  beneficial  results 
to  the  financial  picture  everywhere  except  with  the  DAO's. 


The  time  to  act  is  now.  Ontario  can  show  direction  and  leader¬ 
ship  in  resolving  the  dreadful  money  mess  we  find  ourselves  in,  in  Ontario 
and  around  the  free  world.  c 

I  would  be  pleased  to  present  in  more  detail  a  verbal  submission 
to  face  your  public  hearing. 


John  H.  Long 
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Mr.  Peter  Dey 
Chairman 

Ontario  Securities  Conmlsslon 
10 -Wellesley  Street  East 
Toronto,  Ontario 
M5H  3S8 

Dear  Mr.  Dey, 

In  response  to  the  Invitation  to  comment  In  the  Ontario  Securities 

Commission's  ("OSC")  Preliminary  Issues  Paper  and  Request  for  Comments,  McLeod 
Young  Weir  Limited  ("McLeod")  Is  pleased  to  submit  Its  views  regarding  the 
regulation  and  ownership  of  securities  market  Intermediaries  in  Canada. 
Appended  Is  a  paper  on  regulation  and  Its  effect  on  the  competitive  position 
of  the  Canadian  securities  Industry  In  domestic  and  international  financial 

markets.  That  paper.  In  conjunction  with  this  letter  setting  out  the  broad 
considerations  which  formed  our  views,  constitute  McLeod's  submission. 

On  the  Issues  raised  In  the  Commission's  Preliminary  Issues  Paper  and 
Request  for  Comments,  there  Is  one  point  on  which  all  parties  agree:  the 

Canadian  securities  Industry  Is  being  tested  In  a  climate  of  pervasive 
change.  It  Is  McLeod's  view  that  regulators,  with  due  consideration  for 

carefully  defined  over-riding  public  Interest  Issues,  should  formulate 
policies  permitting  Industry  participants  to  respond  with  numerous  and  diverse 
strategies. 

Any  Industry  consensus  on  the  appropriate  response  Is  unlikely;  indeed, 
should  one  emerge.  It  would  likely  focus  on  means  of  resisting  change.  In 

McLeod's  view,  resisting  change  Is  neither  In  the  Industry's  nor  In  the  long 

term  Interests  of  Canada's  capital  markets. 

Specific  over-riding  public  Interests  mandate  an  attempt  by  regulators  to 
control  the  pace  of  change;  that  responsibility,  however.  Is  a  heavy  one.  No 
one  can  foresee  clearly  the  Industry's  future,  given  the  challenges 

confronting  It;  nor  can  any  uniform  response  be  formulated  that  Is  appropriate 
for  all  Industry  members.  It  Is  our  opinion,  therefore,  that  the  issues 

raised  ought  to  be  dealt  with  by  regulators  flexibly  and  pragmatically,  as 
matters  of  informed  judgement. 
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In  McLeod's  view,  the  securities  Industry  primarily  must  adapt  to  changing 
market  forces,  not  seek  protection  from  them.  McLeod  believes  that  a  response 
which  seeks  to  preserve  the  status  quo  through  reinforced  and  extended 

regulation  could  have  grievous  long  term  consequences.  Liberalization,  we 
believe.  Is  essential. 

The  "model"  we  have  developed  for  regulating  the  securities  Industry  Is 
based  on  the  following  considerations: 

(1)  Canadian  control  Is  appropriate.  However,  we  do  not  believe  that  control 
passes  at  10.01%;  Indeed,  we  are  of  the  view  that  It  does  not  pass  at 
40.0%.  Moreover,  we  reject  the  notion  that  the  exercise  by  non-Canadians 
or  non-industry  participants  of  "substantial  Influence"  Is  antithetical  to 
the  public's  over-riding  Interest. 

(2)  The  "four  pillars"  approach  to  the  present  regulation  of  Industry 

activities  should  be  continued  for  the  time  being,  pending  a  broad 

federal -provincial  review.  Developments  In  the  United  States  have  raised 
troublesome  Issues  which  should  be  addressed  by  policy  makers  1n 
deliberate  fashion.  With  appropriate  safeguards,  however,  limited 

cross-ownership  provisions  are  not  precluded  at  this  time. 

(3)  Capital  availability  Is  not  sufficient.  Competitive  developments 
Internationally  and  domestically,  technological  Innovations,  market 
volatility  and  the  enormity  of  governments'  borrowing  requirements  mandate 
rapid  Increases  In  the  capital  bases  of  those  firms  wishing  to  compete  on 
all  "fronts".  The  sources  of  capital  and  diversity  of  options  currently 
available  to  those  securities  firms  wishing  to  compete  In  this  challenging 
environment  are  unnecessarily  restricted  by  notions  of  Industry 
participation  and  by  concerns  of  foreign  ownership  and  domestic 
Institutional  cross  ownership.  To  the  extent  that  relaxation  of  such 
restrictions  cannot  be  proved  harmful  to  over-riding  public  Interests, 
Individual  firms  must  be  permitted  to  devise  more  flexible  responses  to 
meet  future  capital  requirements. 

(4)  The  contributions  made  to  the  Canadian  capital  markets  by  new  sources  of 
competition,  domestic  and  foreign,  must  be  acknowledged.  Where 
competition  has  proliferated  In  areas  largely  exempt  from  regulation, 
McLeod  believes  It  In  the  public  Interest  to  liberalize  regulation  of  the 
established  firms,  permitting  competition  on  a  more  equal  basis,  as 
opposed  to  extending  regulation,  which  would  have  the  effect  of  creating 
additional  protective  entry  barriers. 

(5)  Concern  about  the  latent  power  of  the  chartered  banks  to  dominate  the 
Canadian  securities  Industry  should  be  acconmodated,  at  least  for  the  time 
being.  For  that  reason  McLeod  believes  that  banks  should  not  be  permitted 
to  acquire  more  than  a  10%  Interest  In  either  regulated  or  unregistered 
market  Intermediaries  operating  In  Ontario. 


Conceptually,  McLeod  recognizes  the  dichotomy  Inherent  In  adopting  this 
stance.  We  contend  that  control  does  not  pass  at  40%  and  we  recommend 
restrictions  on  financial  institution  investors'  relationships  with 
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securities  market  Intermediaries,  where  the  Interest  exceeds  10%. 
Notwithstanding,  we  concede  that  the  exercise  of  “substantial  Influence"  by 
banks  In  Canadian  securities  firms  can  reasonably  be  deemed  a  matter  of 
over-riding  public  Interest.  Therefore,  we  believe  the  Issue  can  be  most 
deliberately  addressed  In  the  course  of  the  next  Bank  Act  review. 

In  advancing  these  views,  we  recognize  and  accept  that  challenges  posed  by 
emerging  sources  of  competition  will  lead  to  a  period  of  some  dislocation  for 
some  securities  firms.  Nonetheless,  we  believe  that  the  over-riding  public 
Interests  are  served  by  the  reconnendatlons.  Competition  Is,  of  course, 
enhanced  but  Canadian  control  Is  preserved;  Investor  protection  Is  not 
diminished;  and  “four  pillar"  and  concentration  Issues  are  deferred,  pending 
further  examination.  Ultimately,  we  believe  that  Canada's  domestic  securities 
Industry  shall  be  strengthened  by  meeting  Its  challenges  In  the  manner  we  have 
outl 1 ned. 

McLeod  Is  pleased  to  have  the  opportunity  of  expressing  these  views.  We 
concur  with  those  who  believe  that  the  defined  Issues  should  be  dealt  with  on 
an  urgent  basis  and  that  serious  Inequities  and  distortions  shall  result.  In 
the  markets  and  among  participants,  should  significant  delays  materialize.  We 
look  forward  to  participating  In  the  public  hearing. 


Yours  very  truly. 


Thomas  E.  Klerans 
Presi dent 
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Abbreviations 


"Combines  Final  Submission" 


"Discount  Brokerage  Report" 


"Industry  Ownership  Report" 


"JSIC" 


"JSIC  Public  Ownership 
Report" 


Final  Submission  by  the 
Director  of  Investigation  and 
Research,  Combines  Investiga¬ 
tion  Act  to  the  Ontario 
Securities  Commission  on  the 
Matters  of  Institutional 
Ownership  of,  and  Diversifica¬ 
tion  by.  Securities  Dealers 
(September  1982). 


Ontario  Securities  Commission 
Report  on  the  Implications  for 
the  Canadian  Capital  Markets 
of  the  Provision  by  Financial 
Institutions  of  Access  to 
Discount  Brokerage  Services  (6 
OSC  Bulletin,  31  October 
1983). 


Report  of  the  Securities 
Industry  Ownership  Committee 
of  The  Ontario  Securities 
Commission  (February  17, 
1972). 


Joint  Securities  Industry 
Committee  comprised  of  members 
of  the  Alberta,  Montreal, 
Toronto  and  Vancouver  Stock 
Exchanges  and  the  Investment 
Dealers  Association  of  Canada. 


Report  of  the  Joint  Industry 
Committee  on  Public  Ownership 
in  the  Canadian  Securities 
Industry  (March  1981). 


(  ii) 

"JSIC  Report” 

Regulation  and  Ownership  of 
Market  Intermediaries  in 
Canada  (September  19,  1984) « 

"Moore  Report" 

Report  of  the  Committee  to 
Study  the  Requirements  and 
Sources  of  Capital  and  the 
Implications  of  Non-Resident 
Capital  for  The  Canadian 
Securities  Industry  (May, 

1970  )  . 

"OSC" 

Ontario  Securities  Commission 

"OSC  Institutional 

Ownership  and 
Diversification  Report" 

Ontario  Securities  Commission 
Report  to  the  Minister  of 
Consumer  and  Commercial 
Relations  regarding 
Institutional  Ownership  of 
Securities  Dealers  and 
Diversification  into  other 
Businesses  by  Securities 
Dealers  (4  OSC  Bulletin  579A, 
3 1  December  1982)  . 

"OSC  Policy  Review" 

Meeting  convened  by  the  OSC 
commencing  November  19,  1984. 

"OSC  Request  for  Comments" 

Ontario  Securities  Commission 
Request  for  Comments  in 
Response  to  the  Report  of  the 
Joint  Securities  Industry 
Committee  (7  OSC  Bulletin 
3985,  21  September  1984). 

"Preliminary  Issues  Paper" 

Ontario  Securities  Commission 
Securities  Industry  Policy 
Preliminary  Issues  Paper  (7 
OSC  Bulletin  2766,  29  June 
1984  )  . 
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SUMMARY  AND  CONCLUSIONS 


1.1  Ontario  regulatory  reform  is  required. 

Legislative  and  regulatory  reform  relating  to  the  securities 
industry  in  Ontario  is  lagging  behind  the  numerous  changes 
in  the  domestic  and  international  financial  markets. 
Irreversible  changes  are  taking  place  and  will  continue  at 
an  increasing  rate.  Regulation  must  be  responsive  to  these 
changes  and  should  be  designed  to  facilitate  that  change  in 
the  interests  of  the  efficiency  of  Canada's  capital  markets. 

1.2  We  believe  that  a  regulation  should  not  be  imposed 
unless  there  is  an  over-riding  public  interest  that  will 
best  be  satisfied  by  implementing  that  regulation.  The 
burdens  of  regulation  must  be  demonstrated  to  outweigh  the 
benefits  flowing  from  the  fundamental  principles  of  our 
society  which  promote  competition,  efficiency  and  freedom  of 
choice.  Thus,  for  example,  in  connection  with  the  matter  of 
access  of  securities  firms  to  capital,  it  should  be  presumed 
that  Canadian  securities  firms  are  entitled  to  a  free  and 
unfettered  access  to  capital  from  all  sources  unless  there 
is  an  over-riding  public  interest  in  restricting  that  access 
in  some  manner. 

1.3  Inadequate  Access  to  Capital.  We  do  not  believe 
that  the  current  sources  of  capital  for  securities  firms 
which  are  subject  to  Ontario  rules  are  adequate  to  meet  the 
demands  and  opportunities  of  the  future.  It  is  one  thing  to 
say  that  capital  is  adequate  in  the  context  of  the  domestic 
regulated  market,  but  it  is  entirely  another  to  say  that  it 
is  adequate  in  the  progressively  competitive  arena  of  exempt 
activities  in  the  domestic  market  or  in  an  international  and 
unregulated  market.  More  capital  is  now  required  by 
Canadian  securities  firms  to  compete  with  better  financed 
domestic  and  international  institutions. 

1.4  It  is  our  opinion  that  existing  ownership 
restrictions  affecting  securities  firms  could  effectively 
prevent  Canadian  securities  firms  from  effective 
participation  and  competition  in  international  financial  and 
securities  markets. 

1.5  Our  General  Approach.  When  one  examines  the 
various  justifications  that  are  advanced  to  support  the 
various  ownership  and  other  restrictions  on  the  Canadian 
securities  industry,  it  is  apparent  that  most  of  them  are 
outmoded  in  today's  changing  world.  Our  submission 
considers  each  of  these  justifications  and  considers  the 
extent  to  which  they  are  justifiable  today. 

1.6  Our  submission  sets  out  the  proposal  that  the  most 
appropriate  structure  for  our  capital  markets,  at  this  point 
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in  time,  is  that  there  continue  to  be  two  categories  of 
market  intermediaries  in  Canada.  The  first  would  be 
registered  market  intermediaries  (registered  securities 
firms)  which  would  carry  out  the  traditional  brokerage  and 
underwriting  activities  in  Canada's  capital  markets.  The 
second  would  be  unregistered  market  intermediaries 
which  would  carry  out  exempt  transactions  in  Ontario  for 
which  registration  is  not  required  under  the  Securities  Act 
(Ontario).  We  do  not  believe  that  it  has  been  demonstrated 
that  the  scope  of  these  exempt  transactions  should  be 
limited . 

1.7  Registered  Securities  Firms.  The  registered 

market  intermediaries  (registered  securities  firms)  would 
have  the  following  permitted  ownership  structures; 

(a)  a  bank  could  own  up  to  10%  of  any  class  of 
securities  of  a  securities  firm,  subject  to 
reconsideration  at  such  time  as  the 
restrictions  in  the  Bank  Act  governing  the 
ownership  of  securities  firms  by  banks  are 
reviewed ; 

(b)  Canadian  financial  institutions,  other  than 
banks,  could,  subject  to  their  own  governing 
legislation,  own  up  to  40%  of  any  class  of 
securities  of  a  securities  firm  provided  that 
no  non-residents  and  no  other  financial 
institutions,  including  banks,  owned  any 
securities.  Financial  institutions  would  be 
broadly  defined  to  include  banks,  insurance, 
loan  and  trust  corporations,  pension  funds, 
credit  unions,  caisse  populaires,  other  "near 
banks"  and  affiliates  of  any  of  the 
foregoing ; 

(c)  a  non-resident  could  own  up  to  40%  of  any 
class  of  securities  of  a  securities  firm, 
provided  that  no  other  non-resident  and  no 
financial  institution,  including  banks,  owned 
any  securities; 

(d)  any  number  of  financial  institutions, 
including  banks,  (resident  or  non-resident) 
and  any  number  of  non-residents,  as  a  group, 
could  own  in  the  aggregate  up  to  40%  of  any 
class  of  securities  of  a  securities  firm, 
provided  that  no  other  non-residents  and  no 
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other  financial  institutions  owned  any 
securities;  and 

(e)  any  approved  shareholder  or  a  group  of 

approved  shareholders  could  own  up  to  100%  of 
any  class  of  securities  of  a  securities  firm 
provided  that  they  were  neither  financial 
institutions  nor  non-residents.  No  minimum 
level  of  industry  ownership  would  be 
required;  however,  the  securities  commissions 
and/or  the  self-regulatory  organizations 
would  continue  to  approve  individual 
shareholders. 

1.8  We  also  recommend  that  appropriate  regulations  be 

implemented  to  ensure  that  outside  shareholder  agreements  or 
arrangements  are  not  utilized  to  circumvent  the  over-riding 
public  interest  of  preventing  control  of  securities  firms  by 
non-residents  or  financial  institutions  or  combinations 
thereof. 


Until  the  "four-pillar"  issues  are  resolved,  we  do 
not  believe  that  it  is  appropriate  to  reduce  these 
restrictions  further.  The  policy  of  maintaining  the  "four- 
pillars"  must  be  examined  on  a  broad  federal-provincial 
basis  to  determine  whether  it  is  in  the  public  interest  of 
Canada  today. 


1.9  Interim  Restrictions  on  the  Relationship  Between 

Non-resident  and  Financial  Institution  Investors  and 
Securities  Dealers.  In  order  to  alleviate  any  concern  that 
Canadian  financial  institutions,  including  banks,  and  their 
affiliates  and  non-residents  could,  either  individually  or 
in  the  aggregate,  effectively  control  a  securities  dealer  as 
a  result  of  the  implementation  of  our  ownership 
recommendations  referred  to  above,  interim  restrictions  on 
the  relationship  between  such  investors  and  their  affiliates 
and  the  securities  dealers  might  be  considered  until  there 
is  a  full  federal-provincial  review  of  the  regulation  and 
ownership  of  the  financial  services  industry  in  Canada. 

Such  transitional  rules  would  only  apply  where  a  financial 
institution  or  an  affiliate  or  a  non-resident  owned  in 
excess  of  10%  of  any  class  of  securities  of  the  securities 
firm  and  could  include: 
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(a)  restriction  on  overlapping  directors; 

(b)  restriction  on  common  names  or  logos; 

(c)  a  requirement  that  the  securities  firm 
have  separate  officers  and  employees; 

(d)  a  requirement  that  any  transactions 
between  the  investor  and  an  affiliate 
and  the  securities  firm  be  executed  on 
an  arm's  length  basis; 

(e)  a  prohibition  on  conditioning  any 
extension  of  credit  by  an  investor  or  an 
affiliate  to  an  agreement  to  underwrite 
or  distribute  the  securities  of  the 
borrower  through  the  securities  firm; 

(f)  a  prohibition  on  conditioning  any 
underwriting  of  securities  by  the 
securities  firm  on  an  agreement  to 
borrow  from  an  investor  or  an  affiliate 
which  has  invested  in  the  securities 
firm;  and 


(g)  a  review  of  any  employee-shareholder 
loan  financing  arrangements. 

1.10  Unregistered  Market  Intermediaries.  We  believe 

that  foreign  ownership  of  the  second  category  of  market 
intermediaries,  unregistered  market  intermediaries  carrying 
on  business  in  Ontario,  should  be  restricted  to  the  same 
level  which  is  applicable  to  registered  securities  firms  in 
Ontario.  The  reason  for  such  a  restriction  today  is  the 
over-riding  public  interest  of  maintaining  Canadian  control 
of  the  participants  in  Ontario's  securities  industry.  Only 
after  the  public  policy  of  maintaining  Canadian  control  over 
the  Canadian  financial  services  industry  is  examined  can  one 
determine  whether  foreign  ownership  controls  in  relation  to 
ownership  of  particular  entities  would  continue  to  serve  the 
public  interest.  In  making  this  recommendation,  we  assume 
that  the  activities  of  registered  market  intermediaries 
outside  Canada  will  not  be  regulated  ( including  with  respect 
to  capital)  by  Ontario  rules. 


1.11  We  believe  that  Canadian  institutional  ownership 

of  unregistered  market  intermediaries  should  only  be 
restricted  to  the  extent  that  the  governing  statute  of  the 
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relevant  institution  prevents  such  ownership.  Thus,  on  the 
basis  of  our  recommendations,  the  following  ownership 
structures  of  unregistered  market  intermediaries  would  be 
permitted ; 


(a)  a  Canadian  financial  institution,  other  than 
a  bank,  a  corporation  or  an  individual  could 
own  up  to  100%  of  any  class  of  securities  of 
an  unregistered  market  intermediary  provided 
that  any  applicable  governing  statute 
permitted  such  ownership; 

(b)  a  bank  could  own  up  to  10%  of  any  class  of 
securities  of  an  unregistered  market 
intermediary,  subject  to  reconsideration  at 
such  time  as  the  restrictions  in  the  Bank  Act 
governing  the  ownership  of  securities  firms 
by  banks  are  reviewed; 

(c)  banks  as  a  group  could  own  up  to  40%  of  any 
class  of  securities  of  an  unregistered  market 
intermediary ; 

(d)  a  non-resident  or  group  of  non-residents 
could  own  up  to  40%  of  any  class  of 
securities  of  an  unregistered  market 
intermediary  which  opens  an  office  in  Canada 
in  the  future;  and 


(e)  non-resident  unregistered  market 

intermediaries  which  currently  have  an  office 
in  Canada  from  which  an  unregistered  market 
activity  is  now  conducted  would  be 
grandfathered  from  these  ownership  rules  in 
(c)  above  on  appropriate  terms. 

1.12  Non-residents  which  carry  on  activities  in  Ontario 

*  in  exempt  transactions  from  outside  Canada  would  continue  to 
be  able  to  do  so  and  would  not  be  subject  to  the  ownership 
restrictions  in  l|  1.1 1(c)  above  provided  that  they  do  not 
establish  an  office  in  Canada  for  this  purpose. 


1.13  The  above  recommendations  and  the  policy  rationale 

thereof  are  fully  discussed  in  our  submission. 
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2.  REGULATORY  REFORM  IS  NECESSARY  AND  OVERDOE 

2.1  Regulation  and  financial  institutions  evolve  in  an 
inter-dependent  manner;  regulation  influences  the  nature  of 
change  and  regulation  must  respond  to  change.  Governments 
and  regulatory  bodies  of  developed  countries  are  becoming 
increasingly  aware  of  the  significant  and  rapidly 
accelerating  changes  occurring  in  domestic  and  international 
financial  markets  and,  more  importantly,  the  necessity  of 
taking  responsive  action  to  keep  pace  with  and  respond  to 
such  changes.  The  Honourable  Larry  Grossman,  Treasurer  of 
Ontario  and  Minister  of  Economics,  succinctly  stated  the 
reality  facing  all  legislators  and  regulators; 

"We  are  in  the  midst  of  profound  economic 
change  and  adjusting  to  this  transformation 
—  indeed  assisting  it  —  is  a  social  and 
economic  imperative."  (Ontario  Budget  1984: 
Economic  Transformation,  Toronto,  Queen's 
Printer  for  Ontario,  1984) 

2.2  The  changes  referred  to  by  the  Honourable  Mr. 
Grossman  have  extensive  repercussions  not  only  for  suppliers 
and  users  of  capital  but  also  for  the  institutions  serving 
the  capital  markets  as  financial  and  market  intermediaries. 
We  commend  the  Ontario  Securities  Commission  for  its 
initiative  in  examining  the  impact  of  change  upon  the 
business  of  Canadian  securities  firms.  The  issues  are 
clearly  complex  and,  at  this  point,  the  final  outcome  of  the 
evolving  changes  are  uncertain.  However,  the  goals  of  the 
OSC  policy  review  are  worthy  -  to  ensure  the  efficiency  of 
the  domestic  capital  markets  and  to  maintain  the 
independence  and  strength,  and  to  assist  in  the  development, 
of  the  securities  industry  as  vital  a  component  of  the 
financial  services  industry. 

2.3  In  order  to  adequately  respond  to  the  issues 
raised  by  the  OSC  in  the  Preliminary  Issues  Paper  and  the 
OSC  Request  for  Comments,  one  must  attempt  to  gauge  the 
fundamental  direction  and  magnitude  of  the  changes  that  have 
occurred  and  that  are  occurring  in  the  domestic  and  inter¬ 
national  financial  marketplace  and  the  implications  that 
these  changes  have  for  the  securities  industry  and  for 
suppliers  and  users  of  capital.  All  too  often  an 
understanding  of  the  influences  which  affect  the  efficiency 
of  the  capital  markets,  the  providers  and  consumers  of 
financial  services  and  related  public  policy  goals  are 
accorded  secondary  importance  in  assessing  desirable  changes 
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to  the  securities  industry.  Moreover,  an  understanding  of 
the  various  influences  on  the  securities  industry  should 
assist  in  alleviating  concerns  over  altering  what  some 
perceive  to  be  "protections"  inherent  in  maintaining  the 
status  quo.  We  believe,  contrary  to  the  JSIC  Report,  that 
imposing  the  existing  regulatory  pattern  on  market 
intermediaries  involved  in  "exempt  financings"  and 
maintaining  it  in  respect  of  securities  firms  is  not  in  the 
long-term  best  interests  of  the  Canadian  securities  industry 
and  the  efficiency  of  Canada's  capital  markets. 

2.4  Dynamics  for  Change.  Over  the  last  decade,  the 

number  of  developments  affecting  securities  firms  has 
increased  markedly  and  on  an  accelerating  basis.  These 
developments,  in  the  aggregate,  are  in  the  process  of 
altering  the  existing  structure  of  the  domestic  and 
international  marketplace.  Briefly,  the  principal  factors 
influencing  the  changing  environment  include: 

(a)  Technological  Advances.  A  myriad  of  technological 
innovations  has  provided  suppliers  and  users  of 
capital  with  access  to  not  only  new  products  and 
services,  new  product  mixes  and  new  delivery 
systems  but  also  to  an  international  pool  of 
funds,  with  more  timely  and  better  quality 
information.  Exchanges  will  be  linked 
electronically  on  a  world-wide  basis  for  faster, 
more  efficient  execution.  Many  markets  are  now 
able  to  operate  on  a  24-hour  basis  around  the 
world . 

( b)  Internationalization  of  Capital  Flows  and  Capital 

Market sT  Due  to  the  increasing  integration  of  ” 

domestic  and  international  securities  markets  and 
quicker  and  cheaper  access  to  those  markets, 
Canadian  issuers  are  more  frequently  looking  to 
international  sources  of  financing.  This 
phenomenon  is  evident  in  all  developed  economies 
as  the  "globalization"  of  the  securities  markets 
continues.  Canadian  domestic  securities  firms  and 
others  which  are  subject  to  competition  from  firms 
which  participate  in  the  international  financial 
and  securities  markets  must  be  prepared  and  able 
to  make  substantial  capital  commitments  and 
expenditures  in  order  to  compete  with  the  existing 
world-class  intermediaries  that  operate  in  the 
world  marketplace. 
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(c)  Foreign  Competition.  Canadian  market  intermedi¬ 
aries  have  been  faced  with  an  increase  in  foreign 
competitors  providing  capital  market  services 
domestically  to  Canadian  issuers  and  investors. 
Such  foreign  competition  is  often  stronger  and 
better  capitalized  and  offers  more  diverse 
financial  products  as  a  result  of  their  resources, 
multinational  base  and  services  to  international 
corporations . 

(d )  Sophistication  of  Suppliers  and  Users  of  Capital, 
Those  providing  capital  and  those  seeking  capital 

are  becoming  progressively  innovative  in  their 
respective  capital  requirements  and  financial 
objectives.  The  proliferation  of.  new  financial 
instruments  and  services,  the  ever  increasing 
variety  of  debt  and  equity  issues  and  trends 
towards  "one-stop  financial  shopping"  and 
•  financial  conglomerates  are  evidence  of  this 
phenomenon . 

(e)  Institutionalization  of  Capital  Flows.  There 
has  been  a  growing  shift  in  focus  for  securities 
firms  toward  institutional  clients  and  towards 
"private  placement"  transactions  and  "bought 
deals" . 

(f)  Government  Deficit  Financing.  The  tremendous 
growth  in  governments'  deficit  financing  has 
increased  the  importance  of  the  government  debt 
markets  which  are  essentially  unregulated. 

(g)  Volatile  Economic  Conditions,  volatility  of 
inflation,  fluctuating  interest  rates  and 
unemployment  are  examples  of  a  few  of  the  factors 
affecting  the  Canadian  and  other  economies. 

( h )  International  Opportunities  and  Risk  Aversion. 
Large  blocks  of  capital  are  being  placed  Tn 

differing  jurisdictions  to  minimize  investors' 
risk  and  to  take  advantage  of  opportunities  in 
different  markets.  Securities  firms  must  be  able 
to  assist  in  this  international  flow  of  capital. 

(i)  Increased  Competition.  There  is  a  growing 
worldwide  trend  for  market  intermediaries  and 
financial  intermediaries  to  attempt  to  enter  each 
other's  traditional  area  of  business  as 
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competition  increases  for  control  over  clients' 
savings  and  assets. 

(j)  Increased  Costs  of  Doing  Business.  The  advent  of 
the  "bought  deal” ,  growing  overheads  for  rent  and 
technological  support  systems,  personnel  training 
costs,  product  development  expenses  and  declining 
revenues  such  as  institutional  and  retail 
brokerage  commissions,  among  other  things,  are 
increasing  pressures  on  the  operating  margins  in 
the  securities  business. 

(k)  Changing  Demographics.  Securities  firms  must 
change  products,  marketing  techniques  and 
personnel  to  keep  abreast  of  these  developments 
such  as  shifts  in  the  age  distribution  of  the 
population  and  the  growth  in  net  disposable  income 
of  the  population. 


2.5  What  Do  These  Changes  Mean  for  Suppliers  and  users 
of  Capital?  Consumers  of  financial  services  are  aware  chat 
a  great  variety  of  sophisticated  assistance  is  available  to 
them  should  they  be  seeking  favourable  financing  or  better 
rates  for  utilization  of  their  funds.  Consumers'  demands 
for  efficient  financial  services  are  one  of  the  principal 
dynamics  behind  the  changes.  The  regulatory  pattern  should 
assist  these  changes  and  should  not  impede  them.  Regulation 
should  reflect  the  interests  of  consumers  of  financial 
services  and  products  —  not  solely  those  of  the  intermedi¬ 
aries  providing  the  service  and  products. 

2.6  What  Do  These  Changes  Mean  for  Canadian  Securities 
Firms?  Every  Canadian  securities  firm  will  be  affected 

in  various  ways  and  to  greater  or  lesser  degrees  by  these 
and  other  changes.  It  is  not  possible  to  predict  what  will 
occur  and  the  outcome  of  the  changes  which  are  underway  are 
not  certain.  However,  we  believe  that  each  firm  must  have 
the  broadest  possible  series  of  options  and  flexibility  to 
respond  in  its  own  way  to  meet  the  changing  environment  and 
the  needs  of  consumers  of  capital  market  services.  We 
consider  that  it  is  most  important  to  establish  a  regulatory 
environment  which  permits  the  widest  possible  freedom  for 
securities  firms  to  adapt  and  respond  to  the  challenges  of 
changing  market  and  competitive  conditions  as  each 
particular  firm  sees  fit. 

2.7  Some  securities  firms  with  an  established  domestic 
and  international  presence  may  argue  for  maintenance  of  the 
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current  restrictions,  or  even  increased  restrictions,  on  the 
ownership  and  operations  of  the  Canadian  securities 
industry.  Such  a  result,  coupled  with  existing  and  new 
regulatory  barriers  to  new  entrants  which  operate  to  reduce 
the  number  of  eligible  participants  in  the  securities 
industry,  would  likely  create  a  Canadian  securities  industry 
which  is  artificially  protected  to  a  large  extent,  at  least 
in  the  domestic  market,  from  normal  competitive  pressures. 

2.8  McLeod  Young  Weir  Limited  believes  that  the 
regulatory  structure  of  the  Canadian  securities  industry 
should  be  updated  to  provide  securities  firms  with  the 
option  to  become  stronger  and  more  competitive  and  able  to 
meet  the  challenges  of  new  sources  of  domestic  competition, 
both  in  the  regulated  and  exempt  transactions  areas,  and  to 
expand  the  scope  of  their  activities  internationally  in 
order  to  serve  the  increasing  needs  of  consumers  of 
financial  services. 

2.9  Canada's  economic  growth  is  linked  to  the 
international  capital  markets.  Canadian  issuers  should  be 
able  to  look  to  a  number  of  Canadian  securities  firms  when 
seeking  capital,  or  making  investments,  abroad  rather  than 
looking  to  foreign  firms  or  international  banks  for 
financial  advice,  better  pricing  due  to  better  distribution 
and  better  access  to  other  markets.  We  believe  it  is  in  the 
interest  of  the  efficiency  of  the  Canadian  capital  markets 
that  the  Canadian  regulatory  structure  assist  its  securities 
firms  in  establishing  an  international  presence.  Canada 
should  have  a  significant  international  presence  to  compete 
for  business  in  the  global  securities  marketplace;  otherwise 
the  Canadian  securities  market  participants  will  forego 
being  meaningful  competitors  in  the  international  securities 
market  and  will  be  relegated  to  the  status  of  "regional 
brokers"  in  the  overall  marketplace.  A  developed  economy 
cannot  function  efficiently  without  concomitant  efficiency 
in  the  international  markets. 

2.10  Structure  of  This  Submission.  In  order  to  assist 
in  the  complex  task  of  outlining  an  appropriate  regulatory 
model  to  respond  to  these  changes,  we  have  structured  our 
submission  to  examine  first  the  purpose  of  regulation  and 
then  to  examine  specific  issues  in  that  light.  Essentially 
we  believe  that  regulation  should  not  be  imposed  unless 
there  is  an  over-riding  public  interest  in  doing  so.  In 


this  regard,  we  will  examine  and  comment  on  the  various 
over-riding  public  interests  that  are  espoused  in  light  of 
the  particular  issues  raised  in  the  Preliminary  Issues  paper 
and  the  OSC  Request  for  Comments. 
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3.  WHEN  IS  REGULATION  NECESSARY? 

3.1  The  cornerstone  principle  of  the  Canadian  economy 
is  that  all  persons  are  free  to  engage  in  whatever 
legitimate  enterprise  they  desire  subject  only  to  public 
interest  contraints. 

3.2  The  foundation  for  this  principle  is  the  generally 
accepted  assumption  that  mihimization  of  regulation  will 
tend  to  increase  competition  and  innovation  and,  hence, 
increase  productivity,  efficiency  and  growth.  Most  Canadian 
governments  have  adopted  as  a  fundamental  tenet  that 
restrictive  regulation  must  only  be  imposed  if  there  is  an 
actual  need  to  prevent  or  minimize  abuses  or  potential 
abuses  of  the  free  enterprise  system.  In  other  words,  the 
public  interest  in  imposing  a  particular  regulation  must 
outweigh,  on  balance,  the  detrimental  impact  that  such  a 
regulation  might  have  upon  a  free  and  unrestricted 
enterprise  system.  For  the  purposes  of  this  submission,  we 
will  refer  to  a  particular  public  interest  which  may 
outweigh  the  general  puolic  interest  in  maintaining  a  free 
enterprise  system  as  an  "over-riding  public  interest". 

3.3  The  appropriateness  of  examining  a  specific 
regulatory  problem  in  the  context  of  over-riding  public 
interests  was  highlighted  in  the  Discount  Brokerage  Report: 

"2.08  The  Commission  determined  that  the 

test  it  should  apply  in  considering  the 
implications  of  discount  access  services 
should  be  based  on  what  is  perhaps  the 
fundamental  principle  of  any  free  society: 
namely,  the  presumption  that  any  action  is 
permissible  unless  it  can  be  demonstrated  to 
be  contrary  to  the  public  interest.  Thus  the 
question  before  the  Commission  was:  'Is  the 
offering  of  discount  access  services  by 
financial  institutions  prejudicial  to  the 
public  interest?',  rather  than  'Are  such 
services  in  the  public  interest?'.  The  use 
of  this  test  reflects  the  Commission's  belief 
that  free  market  forces  should  generally 
determine  the  availability  of  a  service  and 
that  the  four  pillar  concept  is  an  exception 
from  this  view  dictated  by  particular 
circumstances . 
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2.09  The  Commission  was  not  therefore 

concerned  with  protecting  one  segment  of  our 
financial  system  from  competition  from 
another  as  a  matter  of  principle.  Rather,  it 
sought  to  determine  whether  any  breaking  down 
of  the  separation  of  the  investment  banking 
and  commercial  banking  segments  of  the  system 
resulting  from  discount  access  services  would 
prejudice  the  healthy  functioning  of  the 
capital  markets  in  Canada. 

2.10  In  addition,  the  public  interest 

requires  the  Commission  to  determine  whether 
the  offering  of  discount  access  services  by 
financial  institutions  would  have  an  adverse 
impact  upon  investor  protection  so  essential 
to  the  healthy  functioning  of  our  capital 
markets.  Investor  protection  concerns  were 
raised  in  the  Meeting  and  are  addressed  in 
this  Report."  (Discount  Brokerage  Report  at 
pp,  16-17) , 

3.4  Thus,  the  OSC  in  essence  stated  that  the  discount 
access  service  should  be  permitted  unless  the  maintenance  of 
the  "four-pillar"  system  or  the  need  for  investor  protection 
was  determined  to  over-ride  the  public  interest  in  free 
enterprise.  In  evaluating  the  weight  to  be  given  to  these 
interests,  the  OSC  applied  a  "materiality"  test  and 
concluded  that  those  public  interests  did  not  materially 
over-ride  the  general  public  interest,  provided  particular 
investor  protection  concerns  were  satisfied. 

3.5  The  Director  of  Investigation  and  Research, 
Combines  Investigation  Act,  also  concurs  with  this  approach 
to  regulation; 

"One  essential  feature  of  a  competitive 
industry  is  the  free  flow  of  investment  both 
into  and  out  of  the  industry.  Any 
restrictions  on  capital  flows  are  likely  to 
result  in  a  misallocation  of  resources  which 
ultimately  can  be  expected  to  result  in 
either  higher  prices  or  lower  quality  (i.e. 
less  choice,  poor  service,  etc.)  than  would 
otherwise  be  the  case.  As  a  result,  the 
Director  submits  that  three  guiding 
principles  are  warranted  when  considering 
implementation  of  investment  restrictions: 
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i)  Investment  restrictions 
should  not  be  implemented 
unless  there  is  convincing 
evidence  that  unrestricted 
investment  is  likely  to  be 
seriously  harmful  to  the 
public  good. 

ii)  Investment  restrictions  should 
not  be  implemented  if  an 
alternative  approach  which  is 
less  anti-competitive  can  be 
implemented  to  protect  the 
public  good. 

iii)  Any  investment  restrictions 

that  are  implemented  should  be 
focused  as  narrowly  as 
possible  (i.e.  minimize  the 
restrictions  on  the  flow  of 
investment)."  (Combines  Final 
Submission  at  pp.  3-4). 

3.6  Whether  or  not  it  is  determined  that  there  is 
justification  in  satisfying  a  particular  over-riding  public 
interest,  it  is  critical  to  structure  the  form  of  regulation 
in  order  to  achieve  the  goal  of  creating  an  efficient 
Canadian  capital  market.  This  goal  includes  as  many  of  the 
following  objectives  as  possible: 

maximize  the  opportunities  for  com'petition ; 

maximize  the  opportunities  for  innovation;  and 

maximize  the  freedom  of  those  regulated  to  act  as 
they  determine  and  the  flexibility  to  respond  to 
new  market  conditions. 

3.7  In  the  context  of  the  OSC  Policy  Review,  we 
believe  that  a  demonstrable  over-riding  public  interest 
should  be  established  as  the  basis  for  imposing  any 
regulation.  Thus,  for  example,  in  connection  with  the 
matter  of  access  of  securities  firms  to  capital,  it  should 
be  presumed  that  Canadian  securities  firms  should  have  free 
and  unfettered  access  to  capital  from  all  sources  unless 
there  is  an  over-riding  public  interest  in  restricting  that 
access  in  some  manner. 
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3.8  In  periods  of  change,  where  the  outcome  of  the 
development  is  not  clear,  it  is  particularly  important  that 
public  policy  recognize  the  need  for  flexibility  in 
attempting  to  regulate  an  environment  in  the  process  of 
evolution.  Securities  firms  should  have  the  widest  possible 
scope  to  make  such  adjustments  to  new  market  conditions  and 
new  technical  possibilities  as  each  firm  may  consider 
appropriate.  The  regulatory  pattern  should  leave  the 
securities  industry  as  free  as  possible  to  make  efficient 
adjustments  in  the  changing  marketplace. 

3.9  In  the  next  section  of  this  submission,  we  review 
a  matter  of  critical  importance  to  the  Canadian  securities 
industry  —  access  to  capital.  We  believe  that  this  issue 
is  of  fundamental  importance  to  the  strength  and  vitality  of 
an  independent  and  Canadian  controlled  securities  industry. 

3.10  Section  5  of  this  submission  considers  the 
principal  over-riding  public  interests  that  have  been  used 
to  justify  the  regulation  of  various  aspects  of  the 
securities  industry,  including  the  industry's  right  to 
capital.  The  remainder  of  this  submission  will  examine  the 
validity  of  these  potential  over-riding  public  interests  in 
light  of  the  issues  raised  in  the  Preliminary  Issues  Paper 
and  the  OSC  Request  for  Comments. 
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4.  ACCESS  TO  CAPITAL 

4.1  The  Issue.  As  a  basic  approach,  we  believe  that 
securities  firms  should  have  unrestricted  access  to  capital, 
in  whatever  form  and  from  whatever  source.  Restrictions 
should  be  applied  only  if  (a)  there  are  over-riding  public 
interests,  and  (b)  those  interests  outweigh  the  potential 
detrimental  impact  of  restricting  access  to  capital.  Thus, 
the  issue  advanced  for  consideration  by  the  OSC  might  be 
phrased  as  follows: 

Are  there  over-riding  public  interests  which 
merit  the  imposition  of  regulations  upon 
securities  firms  which  restrict  their  access 
to  any  and  all  forms  of  capital? 

4.2  It  is  not  relevant  to  ask  at  the  outset  whether 
capital  is  or  is  not  required  by  securities  firms.  It  is 
only  relevant  to  ask  this  question  when  attempting  to 
balance  relevant  over-riding  public  interests  against  the 
detrimental  impact  of  restricting  capital. 

4 . 3  Capital  Availability  Not  Sufficient.  We ,  for 
one,  do  not  believe  that  the  existing  permitted  sources  of 
capital  for  securities  firms  are  adequate  to  meet  the 
demands  of  the  future.  Canadian  securities  firms  need  more 
capital  to  be  able  to  compete  with  other  participants  in  the 
financial  services  industry.  Capital  will  be  required, 
among  other  things,  to  finance  the  cost  of  required 
technology,  to  expand  operations  internationally,  to  develop 
new  products,  services  and  financing  techniques,  to  train 
qualified  personnel  and  to  participate  in  and  compete  for 
"bought  deals". 

4.4  We  do  not  consider  that  the  JSIC  Report  adequately 
takes  into  account  the  current  and  future  demands  for 
capital.  Industry  trends  indicate  the  necessity  for 
increased  capital  in  order  for  Canadian  securities  firms  to 
compete  with  other  larger  and  better  financed  domestic  and 
international  institutions  in  the  provision  of  capital  to 
Canadian  issuers  and  services  to  Canadian  and  other 
investors  in  the  domestic  and  in  the  international  arena. 
Decreased  underwriting  spreads  and  "bought  deal"  competitive 
auctions  are  examples  of  the  increased  capital  securities 
firms  are  required  to  utilize  to  provide  services  to  issuers 
today.  To  say  that  capital  is  adequate  today  in  the  context 
of  the  domestic  regulated  (protected)  market  is  very 
different  than  saying  that  capital  will  be  adequate  in  the 
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future  in  the  international  unregulated  market  or  in  the 
domestic  competitive  market. 

4.5  In  the  OSC  Institutional  Ownership  and 
Diversification  Report,  recommendations  were  made  by  the  OSC 
to  restrict  investment  in  securities  firms.  In  that  report 
the  OSC  recommended,  among  other  things,  not  only  that  a 
financial  institution  could  not  have  any  direct  or  indirect 
beneficial  interest  in  any  class  of  voting  or  participating 
securities  but  also  that  no  single  investor  who  is  not 
registered  as  an  officer  of  a  dealer  could  directly  or 
indirectly  have  a  beneficial  interest  in  or  exercise  control 
or  direction  over  more  than  10%  of  any  issued  class  or 
combination  of  issued  classes  of  voting  or  participating 
securities  of  such  dealer.. 

4.6  We  believe  that  the  recommendations  in  the  OSC 
Institutional  Ownership  and  Diversification  Report 
prohibiting  any  degree  of  cross-ownership  between  securities 
dealers  and  financial  institutions  are  regressive  and  that 
the  prohibitions  on  investment  by  any  single  investor  are 
fundamentally  wrong.  We  are  concerned  that  the  consequences 
of  implementing  the  recommendations  of  that  report  could 
have  a  serious  long  term  detrimental  impact  upon  the 
Canadian  capital  markets,  not  only  from  the  point  of  view  of 
hindering  the  competitiveness  of  Canadian  securities  dealers 
within  Canada,  but  particularly  from  the  point  of  view  of 
limiting  the  future  capability  of  Canadian  securities 
dealers  to  develop  and  provide  financial  services  on  a 
competitive  basis  in  international  markets  for  the  benefit 
of  the  Canadian  capital  markets. 

4 . 7  Restrictions  on  Capital  Inhibit  Ability  to 
Compete ,  It  is  our  opinion  that  existing  ownership 
restrictions  affecting  securities  dealers  could  prevent 
Canadian  firms  from  effective  participation  and  competition 
in  international  capital  markets. 

4.8  The  majority  of  the  services  provided  by  Canadian 
securities  dealers  is  subject  to  competition  from  the  larger 
well-financed  foreign  securities  industry,  international 
investment  banks,  universal  banks,  subsidiaries  of  Canadian 
and  United  States  banks,  British  merchant  banks  and  domestic 
merchant  banks  such  as  Hees  International  Corporation  and 
Great  Lakes  Group  Inc.  It  is  only  in  the  areas  of  domestic 
retail  stock  brokerage  operations  and  related  corporate 
finance  activities  for  the  medium  and  smaller  size  domestic 
businesses  that  the  Canadian  securities  dealers  are  not  in 
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competition  with  such  international  securities  firms,  banks 
and  merchant  banks.  In  connection  with 

underwriting  securities  of  governments  and  their 
agencies 

underwriting  securities  of  larger  Canadian 
corporations 

providing  corporate  finance  services  and  advice  to 
governments,  their  agencies  and  Canadian 
corporations 

-  advising  with  respect  to  mergers,  acquisitions  and 
divestitures 

advising  on  project  financings 

providing  valuations  and  "fairness”  opinions  in 
connection  with  securities  transactions 

trading  Canadian  and  U.S.  dollar  denominated  debt 
securities  and  commercial  paper  of  Canadian 
issuers  in  the  secondary  markets 

trading  money  market  instruments 

trading  inter-listed  equity  securities  of  Canadian 
issuers 

trading  securities  of  Canadian  and  foreign  issuers 
on  an  exempt  or  private  placement  basis  to 
Canadian  financial  institutions,  pension  funds  and 
other  pools  of  capital 

trading  commodities,  options  and  futures 

-  foreign  exchange  and  currency  transactions, 

Canadian  securities  dealers  must  compete  in  both  the 
Canadian  marketplace  and  the  international  marketplace  with 
the  international  securities  industry,  investment  and 
universal  banks,  subsidiaries  of  Canadian  and  United  States 
banks  and  British  merchant  banks. 

4 . 9  Competition  Welcomed  and  Should  be  Encouraged. 

McLeod  Young  Weir  Limited  does  not  believe  that  the  type  of 
competition  referred  to  above  is,  by  itself,  unfair  or  that 
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it  should  be  limited  by  government  action.  We  do  believe, 
however,  that  Canadian  securities  dealers  must  be  allowed  to 
compete  with  the  foreign  and  domestic  competition  on  an 
equal  basis.  It  is  unfair  to  Canadian  securities  dealers 
that  the  majority  of  their  business  is  exposed  to  world 
competition  and  to  competition  from  domestic  entities  with 
unrestricted  access  to  capital,  but  that  the  capital  needed 
by  the  Canadian  securities  industry  to  compete  effectively 
within  ever-widening  product  lines  and  services  and  in  the 
international  and  domestic  capital  markets. 

4.10  McLeod  Young  Weir  Limited  does  not  share  the  tenor 
and  direction  of  the  JSIC  Report.  Competitive  forces  should 
be  encouraged,  not  denied.  Rather  than  fencing  in  the 
Canadian  securities  industry  and  creating  protective 
barriers  to  entry,  we  believe  that  competition  should  be 
promoted  and  that  the  regulations  governing  the  Canadian 
securities  industry  should  be  revised  to  permit  the  industry 
to  respond  to  and  meet  the  challenges  of  the  new  competitive 
forces. 

4.11  International  Developments.  Recent  developments 
in  the  United  Kingdom  highlight  the  point  of  the  increasing 
need  for  capital  in  the  securities  industry.  An  article 
entitled  "Radicals  in  Spite  of  Themselves",  The  Economist, 
July  14,  1984,  succinctly  corroborates  our  views: 

"  Change  was  inevitable,  and  is  mostly  for 
the  better.  Though  London  has  for  centuries 
been  one  of  the  world's  great  founts  of 
finance,  the  club  rules  by  which  the  City 
runs  itself  have  kept  the  domestic  securities 
market  parochial  and  made  most  of  its  players 
progressively  less  competitive  outside  it. 

Three  forces  have  spurred  change. 

The  first  has  been  the  internationalisa¬ 
tion  Of  the  world's  capital  markets  and 
investment  flows,  partly  pent  up  in  Britain 
by  exchange  controls  until  their  removal  in 
1979.  The  second  is  new  technology,  which 
has  helped  bind  the  major  markets  in  a  web  of 
24-hour  trading,  with  London  at  its  centre, 
and  has  increased  the  speed  and  complexity  of 
deals.  The  third,  tied  to  the  first  two,  is 
the  rise  of  foreign  competitors  —  stronger, 
better  capitalised  and  offering  more  diverse 
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financial  products,  multinational  securities 
houses  serving  multinational  corporations.  ... 

Government  and  banking  officials  want  to 
field  an  Equipe  GB,  a  handful  of  consolidated 
world-class  players  capable,  if  not  of  seeing 
off  a  Salomon  Brothers,  at  least  of  playing 
on  the  same  field.  ... 

More  capital  to  cover  the  cost  of 
underwriting,  block  trading  in  securities  and 
expanding  abroad  [would  help] .  'We  are  smart 
but  poor',  says  one  possibly  optimistic 
banking  official.  ..." 

4.12  What  are  the  risks  and  possible  impact  of 
maintaining  restrictions  on  access  of  Canadian  securities 
firms  to  capital  which  U.K.  securities  firms  feel  is  their 
major  hurdle  to  effective  competition  in  the  domestic  and 
international  markets?  Could  Ontario  become  progressively 
less  important  a  financial  centre?  Will  Canadians  be 
over-run  in  the  international  market  and  relegated  to  the 
position  of  regional  brokers  in  the  domestic  market?  These 
and  other  concerns  must  be  taken  into  account. 

4.13  Another  interesting  comment  on  the  London 
experience  was  made  in  a  paper  presented  by  The  Stock 
Exchange  at  the  September  13,  1984  meeting  of  Securities 
Regulators  in  London: 

"...  it  is  now  felt  that  the  disadvantages  of 
increasing  the  percentage  limit  for  outside 
ownership,  and  allowing  non-members, 
including  banks  to  control  Member  Firms,  are 
offset  by  the  advantage  of  access  to 
substantial  capital,  and  the  deepening  of  the 
securities  market  in  the  U.K." 

Although  the  JSIC  Report  argues  that  the  U.K.  experience  is 
not  relevant  to  Canada,  we  do  not  share  this  view.  In 
considering  possible  Canadian  developments,  it  is  not 
possible  to  eliminate  international  developments,  including 
those  in  London,  New  York,  Tokyo,  Hong  Kong,  Australia  and 
other  major  financial  centres. 

4.14  Hong  Kong,  as  one  of  the  world's  financial 
centres,  is  keenly  aware  of  the  need  to  remain  competitive 
in  order  to  be  an  international  player.  The  Deputy 
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Commissioner  for  Securities,  Hong  Kong  Government,  in  a 
recent  address  in  Toronto  to  the  various  securities 
regulators  stated; 


4.15 

"Hong  Kong  as  an  international  financial 
centre  is  not  and  cannot  be  immune  from  these 
winds  of  change.  It  is  because  of  the 
growing  internationalism  of  the  market  place 
that  Hong  Kong  must  face  up  to  the  challenge 
of  change,  to  ensure  its  pre-eminent  position 
in  the  Asian  region  as  a  major  financial 
centre  . . . 

Whilst  there  has  been  an  understandable 
uneasiness  amongst  local  stockbrokers  at  the 
growing  visibility  of  the  international 
broking  community,  it  would  be  paradoxical 
and  in  my  respectful  view  illogical  to 
promote  Hong  Kong  as  an  international 
financial  centre  on  the  one  hand  whilst 
shutting  out  the  international  broking 
fraternity  on  the  other.  Artificial 
barriers,  wherever  they  have  been  imposed  to 
protect  a  domestic  market  have  invariably 
proved  costly  and  counterproductive  over  the 
longer  term  ..."  ("Current  Developments  in 

Hong  Kong's  Securities  Markets"). 

Applicable  Over-Riding  Public  Interests.  We 

submit  that  the  only  potentially  relevant  public  over-riding 
interests  which  might  merit  restricting  the  sources  of 
capital  to  the  Canadian  securities  industry  are  the 
following : 


(a) 

the  maintenance  of  Canadian  control  of  the 
securities  industry  in  Canada;  and 

(b) 

the  maintenance  of  the  historical  regulatory 
barriers  in  order  to  prevent  institutions  and 
others  from  crossing  traditional  functional 
boundaries . 

4. 16 

There  are,  of  course,  proper  concerns  with  respect 

to  investor  protection.  We  believe,  however,  that  such 
concerns  are  not  solved  by  restricting  access  to  capital. 
Investor  protection  concerns  are  best  addressed  by 
implementing  specific  rules  to  handle  particular  situations, 
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not  by  restricting  the  ownership  of  securities  firms, 
over-riding  public  interests  are  reviewed  in  the  next 
section . 


These 
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5.  OVER-RIDING  PUBLIC  INTERESTS 

5.1  Over  time,  numerous  justifications  have  been 

advanced  to  support  various  regulations  affecting  the 
Canadian  securities  industry.  Some  of  these  are  relevant 
today  while  others  are  outmoded  or  must  be  revised  to  keep 
pace  with  changing  realities.  These  various  over-riding 
public  interests  are  referred  to  below. 

5.2.  Canadian  Control  of  the  Securities  Industry. 

Regulations  were  enacted  in  Ontario  in  1971  following  the 
'  recommendations  of  the  Moore  Report  to  restrict 

non-residents  from  acquiring  more  than  25%  in  the  aggregate, 
and  10%  by  any  one  person  or  his  associates,  of  the  voting 
shares  of  a  securities  firm.  The  Industry  Ownership  Report 
recommended  the  continuation  of  such  regulations  but 
recommended  that  it  be  extended  to  non-voting  shares  and 
debt.  In  doing  so,  the  Industry  Ownership  Report  concluded 
that  the  securities  industry  was  a  "key  sector"  of  the 
economy  which  merited  protection: 

"The  paramount  concern  which  underlies  this 
study  is  that  the  Canadian  securities 
industry  in  general,  and  the  Ontario 
securities  firms  in  particular,  should  not 
become  dominated  by  non-resident  owned  firms 
which  may  not  be  sympathetic  to  the  needs  of 
the  Canadian  economy."  (Industry  Ownership 
Report  at  p.98). 

It  is  significant  to  note  that  the  Industry  Ownership 
Committee  was  also  aware  that  possible  adverse  effects  could 
result  from  the  imposition  of  non-resident  restrictions: 

"We  cannot  be  insensitive  to  the  possibility 
that  our  suggested  solutions  might  have  the 
effect  of.  leaving  the  securities  industry  in 
Ontario  in  splendid  isolation  and  free  of 
non-resident  domination.  While  Ontario  is 
presently  an  important  financial  centre,  both 
in  Canada  and  internationally,  our 
recommendations  must  aim  at  supporting  and 
not  detracting  from  this  fact."  (Industry 
Ownership  Report  at  p.99). 

The  Industry  Ownership  Report  also  recommended 
that  the  10%  limit  be  permitted  to  be  raised  to  25%  in  cases 
where  the  non-resident  owner  is  a  registrant  in  another 
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foreign  jurisdiction  and  the  Commission  is  of  the  view  that 
the  relationship  facilitates  reciprocal  trading  and  research 
arrangements . 

5.3  The  JSIC  adopted  Canadian  control  as  a  valid 

over-riding  public  interest  for  the  following  reasons:  (a) 
"Canada  would  not  retain  control  of  its  market  intermedia¬ 
tion  activities  if  the  world's  major  financial  institutions 
were  to  enter  the  market  and  (b)  "Canadian-controlled 

firms  are  more  likely  than  non-residents  to  be  responsive  to 
national  policy  needs  and  to  provide  investment  advice  in 
the  context  of  an  awareness  of  Canada's  market  environment 


We  generally  concur  with  these  reasons;  however, 
we  note  that  the  significant  concept  is  one  of  "control". 
We  must  address  ourselves  to  the  difficult  issue  of 
determining  what  constitutes  "control". 


5.4  Investor  Protection.  One  of  the  fundamental 

mandates  of  the  OSC  is  to  ensure  that  the  interests  of 
investors  are  adequately  protected.  These  interests 
include : 


(a)  the  solvency  of  securities  firms; 

(b)  the  minimization  of  conflicts  of  interest; 


(c)  the  timely  dissemination  of  information  and  the 
adequacy  and  sufficiency  thereof;  and 

(d)  competition  and  the  minimization  of  concentration 
in  the  securities  industry. 

5.5  "Four-Pillars* ,  In  addition  to  protecting  the 

securities  industry  from  non-resident  control,  rules  enacted 
by  the  Investment  Dealers  Association  of  Canada  and  the 
Canadian  stock  exchanges  ("SROs")  have  reflected  a  principle 
(over-riding  public  interest)  that  the  securities  industry 
be  protected  from  competition  from,  and  ownership  by,  other 
domestic  institutions  (financial  or  otherwise)  as  well  as 
non-industry  persons  and,  conversely,  that  other  domestic 
financial  institutions  be  protected  from  competition  from, 
and  ownership  by,  the  securities  industry.  This  concept  has 
been  referred  to  as  "preserving  the  four  pillars". 


-  25 


5.6  The  OSC  Institutional  Ownership  and 

Diversification  Report  recommended  the  structural  "four 
pillars"  approach  to  regulation.  This  type  of  approach  is 
reflected  in  OSC  Policy  Statement  4.1,  which  was  issued 
18  December  1981  on  an  interim  basis  following  the  July  1981 
public  hearings  concerning  the  public  ownership  of 
securities  dealers  in  light  of  the  JSIC  Public  Ownership 
Report  and  the  then  By-law  No.  244  of  The  Toronto  Stock 
Exchange . 


5.7  OSC  Policy  Statement  4.1  and  the  rules  of  the  SROs 
were  not  revised  to  follow  the  subsequent  recommendations  of 
the  OSC  Institutional  Ownership  and  Diversification  Report. 

5.8  The  Discount  Brokerage  Report  did  not  adopt  the 
approach  of  the  separation  of  functions  in  analyzing  whether 
financial  institutions  should  provide  discount  brokerage 
services  to  investors.  See  113.3  above. 

5.9  The  principal  basis  espoused  by  the  JSIC  Public 
Ownership  Report  for  limiting  ownership  in  securities  firms 
was  that : 


"...  limits  on  outside  investment  are 
required  in  order  to  avoid  the 
possibility  of  inappropriate  outside 
influence  over  securities  firms"  (p.l8) 

5.10  The  OSC  Institutional  Ownership  and 
Diversification  Report  adopted  the  separation  of  core 
functions  approach  to  regulate  the  Canadian  financial 
system.  The  Report  stated: 

The  real  purpose  of  prescribing  a  limit, 
such  as  10%,  is  to  maintain  the 
separation  of  functions  and  to  assure 
that  no  conflicts  of  interest  are  likely 
to  exist  as  a  result  of  influence 
brought  to  bear  by  a  substantial 
investor  in  the  securities  firm."  (p.18) 

5.11  It  appears  to  McLeod  Young  Weir  Limited  that  the 
foundations  of  this  principle  need  to  be  publicly  examined 
on  a  broad  federal-provincial  basis  to  determine  whether  it 
is  in  the  public  interest  of  Canada  to  maintain  this 
principle  today  and,  in  particular,  whether  the  policy 
reflected  in  the  existing  regulatory  barriers  should  be  the 
critical  test  upon  which  all  decisions  are  made  with  respect 
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to  the  regulation  and  ownership  of  Canada's  financial 
services  industry.  The  structural  evolution  of  financial 
markets  and  institutions  currently  underway  in  Canada  has 
raised  serious  doubts  whether  the  existing  regulatory 
structures  and  barriers  are  appropriate  and  result  in  the 
most  efficient  capital  markets. 

5.12  Strong  and  Independent  DcMnestic  Securities 

Industry.  It  has  also  been  argued  that  a  significant 
over-riding  public  interest  justifying  certain  regulation  of 
the  Canadian  securities  industry  is  that  it  must  remain  a 
"key"  sector  of  the  economy  which  must  be  protected  in  order 
to  maintain  both  its  independence  and  thereby  its 
integrity.  This  position  has  been  used  to  justify  the 
imposition  of  regulations  to  maintain  "industry  control" 
and  "professionalism"  of  the  securities  industry. 
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6.  OWNERSHIP  OF  SECURITIES  FIRMS 

6.1  Capital  Issues  Raise  Ownership  Issues.  The  question 
of  access  to  capital  is  in  reality  a  question  of  ownership. 
If  we  are  to  examine  categories  of  persons  which  have  in  the 
past  been  considered  for  special  consideration  when  it  comes 
to  evaluating  ownership  restrictions,  we  have  the  following 
basic  list: 

(a)  non-residents  (which  include  financial 
institutions,  securities  industry  members  and 
non-securities  industry  persons); 

(b)  financial  institutions  (banks,  insurance,  trust 
and  loan  companies,  pension  funds,  credit  unions, 
caisses  populaires,  other  "near”  banks  and 
affiliates  of  the  foregoing); 

(c)  other  securities  firms  (registered  or 
unregistered ) ; 

(d)  securities  industry  participants;  and 

(e)  non-securities  industry  persons  (other  than  the 
foregoing )  . 

Special  rules  with  respect  to  ownership  have  been 
implemented  from  time  to  time  in  connection  with  the  latter 
three  categories  on  the  basis  of  the  nature  or  quality  of 
the  investor.  The  JSIC  Public  Ownership  Report  called  this 
"inappropriate  outside  influence".  We  do  not  share  this 
point  of  view.  These  types  of  concerns,  we  submit,  are 
adequately  addressed  by  the  regulations  of  the  securities 
commissions  and  the  SROs  requiring  approval  of  individual 
shareholders  and  directors.  The  issue  pertaining  to  the 
first  two  groups  —  non-residents  and  financial  institutions 
—  is,  on  the  other  hand,  basically  a  question  of  control, 
rather  than  a  question  of  the  nature  or  quality  of  the 
investor . 

6.2  Canadian  Control  is  Appropriate.  We  have  earlier 
stated  that  we  believe  Canadian  control  is  a  valid 
over-riding  public  interest. 

With  respect  to  the  second  category  of  investor 
(financial  institutions),  however,  there  is  in  our  view  a 
distinct  difference  to  be  drawn  between  banks,  on  the  one 
hand,  and  other  financial  institutions  on  the  other.  As  is 
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generally  acknowledged,  the  banks  as  a  group  dominate  or 
have  the  power  to  dominate  all  other  segments  of  the 
Canadian  financial  services  industry.  We  believe  that  there 
is  an  over-riding  public  interest  in  ensuring  that 
concentration  of  power  does  not  occur  as  a  result  of  bank 
ownership  interests  in  securities  firms.  The  federal 
government  has  seen  fit  for  this  reason  to  impose  a  10% 
ownership  restriction  on  bank  investment  in  securities 
firms.  As  banks  inherently  have  a  much  greater  potential 
than  other  financial  institutions  to  create  undesirable 
concentrations  of  power,  we  recommend  that  the  securities 
legislation  in  Ontario  should  mirror  the  restriction  imposed 
by  the  Bank  Act,  at  least  for  the  present  time. 

This  limitation  on  banks  should  be  reviewed  in  the 
event  that  the  relevant  Bank  Act  restriction  is  subsequently 
amended  by  parliament.  We  do  not,  however,  believe  that  a 
bank  should  at  any  time  be  able  to  "control”  a  securities 
dealer.  Control  could  lead  to  the  domination  of  the  entire 
industry  by  banks  generally. 

We  are  not  certain,  however,  that  similar 
concentration  of  power  concerns  should  be  true  with  respect 
to  the  other  financial  institutions.  We  would,  however, 
recommend  for  the  interim  that  financial  institutions  should 
not  be  permitted  to  control  a  securities  firm.  Until  the 
question  of  the  "four  pillars"  is  properly  examined  in  the 
appropriate  forums,  we  believe  that  financial  institutional 
ownership  of  any  kind  should  not  exceed  the  "control"  limit, 

6.3  Ownership  by  Non-Industry  Persons.  We  believe 

that  no  public  interest  is  served  by  mandating  control  of 
the  securities  industry  solely  by  participants  in  the 
securities  industry.  The  securities  industry  has  argued 
many  times  that  industry  control  is  necessary  to  preserve 
its  quality  and  "professionalism".  However,  when  one 
examines  other  institutions  or  businesses  that  are 
"fiduciary"  in  nature  (e.g.  trust  companies,  banks,  life 
insurance  companies,  etc.)  and  that  are  as  complex  and  as 
significant  to  the  economy,  arguments  are  not  advanced  in 
furtherance  of  the  maintenance  of  an  industry  that  is  owner- 
controlled.  Moreover,  no  one  has  claimed  that  the  ownership 
of  Richardson  Greenshields ,  Shearson  Lehman/American  Express 
Inc.,  or  Merrill  Lynch  has  in  any  way  impaired  their 
quality,  professionalism  or  efficiency. 

We  would  therefore  recommend  that  there  be  no 
restriction  on  the  ownership  of  a  Canadian  securities  firm 
by  non-industry  Canadians  who  are  not  affiliated  with  or 
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control  a  financial  institution.  Appropriate  registration 
rules  could  be  implemented  by  the  securities  commissions 
(or,  with  the  approval  of  the  securities  commissions,  by  the 
SROs)  to  provide  investor  protection  and  to  insure  that 
Canadian  owners  of  securities  firms  operate  such  firms 
professionally  and  competently. 

6.4  What  Constitutes  Control?.  We  believe  that 

the  relevant  over-riding  concerns  relating  to  ownership  of 
securities  dealers  are  essentially  "control"  related.  We 
submit  that  securities  firms  should  not  face  restrictions  on 
access  to  capital  unless  the  shareholder  is  either  (i)  a 
non-resident  or  (ii)  a  bank  or  (iii)  a  financial  institution 
other  than  a  bank  (including  insurance,  loan  and  trust 
corporations,  pension  funds,  credit  unions,  caisses 
populaires,  other  "near  banks"  and  affiliates  of  any  of  the 
foregoing)  and  unless  such  a  shareholder  "controls"  the 
dealer.  The  issue  then  simply  becomes  one  of  determining 
what  constitutes  "control". 

6.5  We  submit  that  a  bank  by  itself,  and  banks  as  a 
group,  should  not  be  permitted  to  own  more  than  10%  and  more 
than  40%,  respectively,  of  any  class  of  securities  (equity 
or  debt,  other  than  normal  course  indebtedness)  of  a 
securities  firm.  This  restriction  should  be  reviewed 
concurrently  with  changes  in  the  relevant  restriction  in  the 
Bank  Act.  In  no  event,  however,  should  a  bank,  by  itself, 
or  banks  as  a  group,  be  permitted  to  own  more  than  40%  of 
any  class  of  securities  of  a  securities  firm. 

6.6  We  submit  that  financial  institutions,  other  than 
banks,  and  non-residents,  in  the  aggregate  and  separately  as 
groups,  should  be  permitted,  where  their  legislation 
permits,  to  own  up  to  40%  of  any  class  of  securities  of  a 
securities  firm.  There  should  be  no  restriction  on 
non-residents  or  financial  institutions  providing  normal 
course  indebtedness  to  securities  dealers.  Appropriate 
regulations  should  be  implemented  to  ensure  that  outside 
shareholder  agreements  or  arrangements  are  not  utilized  to 
circumvent  the  policy  preventing  control  of  securities  firms 
by  non-residents  or  financial  institutions  or  a  combination 
thereof . 


6.7  We  also  recommend  that  non-residents  and  financial 

institutions,  other  than  banks,  be  permitted  to  acquire 
non-voting,  non-convertible  participating  debt  or  equity 
securities  (in  addition  to  normal  course  indebtedness)  that 
do  not  contain  contractual  provisions  permitting  the 
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exercise  of  effective  control  of  a  securities  firm.  We  can 
see  no  over-riding  public  interest  in  providing  otherwise. 

6.8  Recommended  Ownership  Levels,  On  the  basis  of  our 

recommendation ,  the  following  examples  of  ownership 
structures  would  be  permitted: 

(a)  a  bank  could  own  up  to  10%  of  any  class  of 
securities  of  a  securities  firm,  subject  to 
reconsideration  at  such  time  as  the  restrictions 
in  the  Bank  Act  governing  the  ownership  of 
securities  firms  by  banks  are  reviewed; 

(b)  banks  as  a  group  could  own  up  to  40%  of  any  class 
of  shares  of  a  securities  firm; 

(c)  a  Canadian  financial  institution,  other  than  a 
bank,  could  own  up  to  40%  of  any  class  of 
securities  of  a  securities  firm,  provided  that  no 
non-residents  and  no  other  financial  institutions, 
including  banks,  owned  any  securities; 

(d)  a  non-resident  could  own  up  to  40%  of  any  class  of 
securities  of  a  securities  firm,  provided  that  no 
other  non-resident  and  no  financial  institutions, 
including  banks,  owned  any  securities; 

(e)  any  number  of  financial  institutions,  including 
banks,  (resident  or  non-resident)  and  any  number 
of  non-residents,  all  together  as  a  group,  could 
own  in  the  aggregate  40%  of  any  class  of 
securities  of  a  securities  firm,  provided  that  no 
other  non-residents  and  no  other  financial 
institutions,  including  banks,  owned  any 
securities;  and 

(f)  a  single  approved  shareholder  or  a  group  of 
approved  shareholders  could  own  up  to  100%  of  any 
class  of  securities  of  a  securities  firm  provided 
they  were  not  financial  institutions  or 
non-residents.  No  industry  ownership  would  be 
required;  however,  the  securities  commissions  (or, 
with  the  approval  of  the  securities  commissions, 
the  SROs)  would  enact  appropriate  investor 
protection  rules  as  referred  to  in  the  second 
paragraph  of  1(6.3  above.  The  present  10% 
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ownership  limit  for  non-industry  investors  and  the 
present  rules  requiring  industry  participation  in 
ownership  should  be  removed. 

6.9  Interim  Restrictions  on  the  Relationship  Between 
Non-resident  and  Financial  Institution  Investors  and 
Securities  Dealers.  In  order  to  alleviate  any  concern  that 
Canadian  financial  institutions,  including  banks,  or  their 
affiliates  and  non-residents  could,  either  individually  or 
in  the  aggregate,  effectively  control  a  securities  dealer  as 
a  result  of  the  implementation  of  our  ownership 
recommendations  referred  to  above,  interim  restrictions  on 
the  relationship  between  such  investors  and  their  affiliates 
and  securities  dealers  might  be  considered  until  there  is  a 
full  federal-provincial  review  of  the  regulation  and 
ownership  of  the  financial  services  industry  in  Canada. 

Such  transitional  rules  would  only  apply  where  a  financial 
institution  or  an  affiliate  or  a  non-resident  owned  in 
excess  of  10%  of  any  class  of  securities  of  the  securities 
firm  and  could  include; 

(a)  restriction  on  overlapping  directors; 

(b)  restriction  on  common  names  or  logos; 

(c)  a  requirement  that  the  securities  firm 
have  separate  officers  and  employees; 

(d)  a  requirement  that  any  transactions 
between  the  investor  and  an  affiliate 
and  the  securities  firm  be  executed  on 
an  arm's  length  basis; 

(e)  a  prohibition  on  conditioning  any 
extension  of  credit  by  an  investor  or  an 
affiliate  to  an  agreement  to  underwrite 
or  distribute  the  securities  of  the 
borrower  through  the  securities  firm; 

(f)  a  prohibition  on  conditioning  any 
underwriting  of  securities  by  the 
securities  firm  on  an  agreement  to 
borrow  from  an  investor  or  an  affiliate 
which  has  invested  in  the  securities 
firm;  and 

(g)  a  review  of  any  employee-shareholder 
loan  financing  arrangements. 
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7.  ACTIVITIES  OF  UNREGISTERED  MARKET 
INTERMEDIARIES  IN  ONTARIO 


7.1  It  has  been  suggested  that  unregistered  entities 
carrying  out  market  intermediation  activities  in  Ontario  in 
exempt  trades  or  in  exempt  securities  should  be  subject  to 
the  same  regulatory  framework  as  securities  firms.  We 
believe  that  this  approach  has  some  merit  but  that  it  goes 
too  far  to  achieve  its  purpose. 

7.2  As  discussed  above  in  112.4,  capital  markets  are 
becoming  somehwat  more  institutionalized  and  suppliers  of 
capital  are  growing  in  sophistication.  The  natural  result 
of  these  trends  is  increased  activity  in  "exempt 
transactions"  where  competitors  are  doing  larger 
transactions  at  a  reduced  unit  cost  and  in  a  shorter  period 
of  time.  The  rapid  growth  in  the  size  of  the  exempt  market 
has  attracted  many  new  market  intermediaries  in  Canada. 

These  new  players  are  both  domestic;  eg.  Hees  International 
Corporation,  Great  Lakes  Group  Inc.,  and  foreign;  eg. 

Salomon  Brothers,  Union  Bank  of  Switzerland  and  Swiss  Bank 
Corporation.  The  unrestricted  access  to  capital  and 
international  distribution  networks  of  such  domestic  and 
international  market  intermediaries,  among  other  things,  has 
enabled  them  to  compete  for,  and  win,  transactions  that 
might  have  been  undertaken  by  domestic  securities  firms. 

7.3  We  believe  that  the  maintenance  of  this  market  is 
important  to  the  development  and  enhancement  of  our  capital 
markets  and  the  Canadian  economy.  No  one  can  deny  that  it 
is  not  in  the  best  interests  of  issuers  and  suppliers  of 
capital  to  have  the  freedom  of  choice  to  implement  their 
financial  objectives  with  minimal  regulatory  constraint. 

This  market  has  been  superbly  efficient  and  effective.  To 
restrict  the  ability  of  existing  players  and  new  entrants  to 
participate  in  the  exempt  markets  must  be  examined  with 
care . 


7.4  Ontario  securities  legislation  has  long  recognized 
that  there  is  no  over-riding  public  interest  in  specifically 
regulating  certain  transactions  or  trades  in  certain 
securities.  The  issue  under  consideration  is,  however, 
whether  there  currently  is  an  over-riding  public  interest 
which  merits  some  form  of  direct  regulation  in  this  area. 

7.5  Certain  over-riding  public  interests  have  been 
advanced  in  support  of  requiring  all  market  intermediaries 
to  become  registered.  These  are  as  follows: 
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( a)  All  securities  related  activities  of  Canadian 

securities  firms  should  be  regulated.  Those 

espousing  this  view  argue  that  all  competitors 
should  be  directly  regulated  because  securities 
firms  are  so  regulated.  We  suggest  that  it  is 
appropriate  to  determine  whether  there  is  any 
over-riding  public  interest  in  regulating 
securities  firms  in  transactions  for  which  public 
policy  has  long  been  directed  in  favour  of 
permitting  exempt  activity.  We  can  see  no 
material  reason  why  Canadian  securities  firms 
should  be  required  to  conduct  exempt  market 
intermediation  activities  from  a  regulated  entity 
provided  that,  where  the  registrant  elects  to 
conduct  exempt  trades  or  trades  in  exempt 
securities  in  a  separate  entity,  the  registrant 
should  not  be  subject  to  any  liability  arising 
from  the  exempt  activity. 

( b)  Requiring  all  market  intermediaries  to  become 
registered  will  enable  the  Canadian  securities 
industry  to  maintain  its  strength  and  will 
preserve  the  separation  ot  functions.  We  believe 
that  the  limitations  on  the  access  to  capital  of 
securities  firms  and  the  rapid  rise  in 
significance  of  the  exempt  markets  have  placed 
securities  firms  at  a  serious  disadvantage  in 
meeting  this  new  competitive  thrust.  National 
Canadian  securities  firms  will  have  great 
difficulty  in  competing  with  non-resident 
securities  dealers  and  with  domestic  unregistered 
market  intermediaries  with  unlimited  access  to 
capital  —  until  the  Canadian  dealer  is  freed  from 
its  present  regulatory  restrictions  in  raising 
capital.  If  securities  firms  are  permitted  to 
engage  in  business  in  the  exempt  markets  on  the 
same  basis  as  the  competition,  then  they  will  be 
more  readily  able  to  meet  the  competition 
head-on. 

On  the  other  hand,  if  the  present  regulatory  rules 
governing  securities  firms  are  not  dropped  in  the 
case  of  the  exempt  markets,  then  it  will  be 
necessary  to  bring  competing  unregistered  market 
intermediaries  within  the  ambit  of  such  rules  in 
order  to  create  a  "level  playing  field".  We  do 
not  believe  that  this  "protectionist"  option  is  in 
the  best  interests  of  Canada's  capital  markets. 
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We  do,  believe,  however,  that  the  policy  objective 
of  ensuring  Canadian  control  over  the  securities 
industry  will  not  be  met  if  non-resident 
unregistered  participants  in  the  capital  markets 
which  do  not  currently  have  an  office  in  Canada 
are  permitted  to  establish  offices  in  Canada  to 
compete  with  Canadian  securities  firms  in  exempt 
transactions.  The  Canadian  exempt  market  should 
continue  to  be  Canadian  controlled  so  long  as 
government  policy  precludes  foreign  control  of  our 
financial  institutions  and  markets.  For  these 
reasons;  namely,  ensuring  Canadian  control  of 
market  intermediation  activities  carried  out  in 
Canada  and  enabling  Canadian  securities  firms  to 
respond  to  the  new  market  changes,  we  recommend: 

(a)  the  abolition  of  the  same  degree  of 
regulatory  supervision  and  control  over  the 
activity  of  securities  firms  in  exempt 
transactions,  on  the  basis  that  a  separate 
entity  is  established  to  conduct  this 
exempt  activity  without  cross-liabilities  or 
cross-guarantees  with  the  related  securities 
firm;  and 

(b)  that  non-residents  not  be  permitted  to 
establish  offices  in  Canada  to  conduct 
business  in  exempt  transactions,  just  as  they 
are  not  permitted  to  do  so  in  transactions  in 
Ontario  requiring  registration  under  the 
Securities  Act . 

Our  recommendations  are  set  out  more  fully  in 
If  7. 6  and  117.7  below. 

( c )  Regulation  of  all  market  intermediaries  will 
enable  securities  regulators  to  control  the 
activities  of  non-residents  and  other  participants 

in  the  unregistered  area.  It  may  be  that 

securities  regulators  feel  that  it  will  be 
necessary  to  require  registration  in  order  to  know 
who  is  involved  in  these  areas  and  to  what  extent 
they  are  involved.  We  do  not  believe  that  this 
interest  of  the  regulators  over-rides  the  need  of 
having  as  unfettered  a  domestic  capital  market  as 
possible  and  of  having  minimal  regulation  (i.e., 
minimal  government  expense  to  achieve  a  desired 
end).  In  addition,  as  evidenced  by  the  10  January 
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1984  order  of  the  OSC  removing  the  1134(1)11 
exemption  in  the  Securities  Act  for  institutions 
marketing  discount  brokerage  services,  exempt 
trades  and  trading  in  exempt  securities  is  subject 
to  regulation  by  the  OSC. 

(d)  Sophisticated  investors  rely  on  regulatory 

supervision.  It  has  been  argued  that  certain 

investors  now  purchasing  securities  under  the 
"private  placement"  and  other  exemptions  need  the 
benefits  of  direct  regulatory  supervision  over 
market  intermediaries  involved  in  trades  with 
them.  We  believe  that  there  exists  a  large  group 
of  investors  who  do  not  rely,  or  wish  to  rely,  on 
regulatory  supervision.  It  is  more  appropriate  to 
design  the  exemptions  so  that  only  those  investors 
who  do  not  require  the  usual  investor  protection 
are  permitted  to  engage  in  exempt  trades. 

7.6  It  is  time  to  permit  Canadian  controlled 

securities  firms  to  establish  unregistered  market 
intermediaries  to  carry  out  exempt  transactions  should  they 
so  wish.  Such  market  intermediaries  could  be  established  as 
sister  companies  or  wholly  or  partially  owned  subsidiaries. 
Their  access  to  capital  would  be  unrestricted,  subject  only 
to  the  following  constraints: 


(a)  foreign  ownership  would  be  restricted  to  the  level 
that  applies  to  securities  firms,  although 
entities  with  existing  offices  in  Canada  would  be 
grandfathered  on  appropriate  terms; 

(b)  ownership  by  financial  institutions,  other  than 
banks,  would  be  restricted  only  to  the  extent  that 
the  governing  statute  of  that  institution 
prevented  such  ownership; 


(c)  ownership  by  banks  would  be  restricted  to  the  same 
level  which  applies  to  ownership  by  banks  of 
registered  securities  firms;  and 


(d)  there  would  be  no  cross-liabilities  or 

cross-guarantees  between  the  unregistered  market 
intermediary  and  the  registered  securities  firm. 

7.7  On  the  basis  of  our  recommendations,  the  following 

ownership  structures  would  be  permitted: 
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(a)  a  Canadian  financial  institution,  other  than  a 
bank,  or  corporation  or  individual  could  own  up  to 
100%  of  any  class  of  securities  of  an  unregistered 
market  intermediary,  provided  any  applicable 
governing  statute  permitted  such  ownership? 

(b)  a  bank  could  own  up  to  10%  of  any  class  of 
securities  of  an  unregistered  market  intermediary, 
subject  to  reconsideration  at  such  time  as  the 
restrictions  in  the  Bank  Act  governing  the 
ownership  of  securities  firms  by  banks  are 
reviewed  ? 

(c)  banks  as  a  group  could  own  up  to  40%  of  any  class 
of  securities  of  an  unregistered  market 
intermediary;  and 

(d)  a  non-resident  or  group  of  non-residents  could  own 
up  to  40%  of  any  class  of  securities  of  an 
unregistered  market  intermediary  which  opens  an 
office  in  Canada  in  the  future. 


7.8  We  also  propose  that  any  person  establishing  an 

office  in  Canada  to  conduct  an  exempt  market  activity  be 
subject  to  the  same  non-resident  ownership  restrictions  as 
securities  firms.  Non-resident  controlled  entities 
currently  having  an  office  in  Canada  from  which  only  exempt 
market  activities  are  now  conducted  would  be  grandfathered 
on  appropriate  terms.  Non-resident  controlled  entities 
currently  having  an  office  in  Canada  from  which  exempt 
market  activities  and  other  activities  are  conducted  would 
be  required  to  comply  with  the  non-resident  ownership 
restrictions  if  they  wished  to  carry  on  exempt  activities 
from  an  unregistered  market  intermediary  with  an  office  in 
Canada . 


We  further  recommend  that  the  non-resident 
ownership  restrictions  on  unregistered  market  intermediaries 
be  re-examined  at  the  time  of  the  revisions  to  the  Bank  Act 
to  ascertain  whether  there  is  sufficient  competition  among 
Canadian  players  and  whether  the  Canadian  players  are  at 
that  time  sufficiently  large  to  compete  with  much  larger  and 
better  capitalized  foreign  competitors  in  a  market  where 
capital  is  so  significant. 
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8.  CANADIAN  ACCESS  TO  THE  INTERNATIONAL  FINANCIAL  MARKETS 

8.1  Minimization  of  Restrictions.  We  believe  that  the 
vitality  and  strength  of  the  Canadian  economy  is  linked 
directly  to  the  international  financial  markets.  Therefore, 
it  is  important  to  ensure  that  no  undue  restraints  are 
imposed  upon  Canadian  issuers  seeking  to  raise  capital  in 
those  markets  or  upon  Canadian  securities  firms  seeking  to 
assist  those  issuers  in  those  markets. 

8.2  Operation  of  Accounts  Outside  Canada.  We  concur 
with  the  JSIC  that  Canadian  investors  should  be  permitted  to 
deal  with  foreign  firms  outside  of  Canada  provided  that  such 
firms  do  not  promote  or  solicit  business  in  Canada.  We 
assume,  however,  that  the  JSIC  was  referring  to  activities 
with  respect  to  trades  for  which  registration  is  required  in 
Canada. 


8.3  Sales  to  Canadians  of  Securities  in  Primary 

Distribution  Outside  CanadaT  We  believe  that  non- 
registrants  (foreign  or  domestic)  should  continue  to  be  able 
to  enter  Canada  and  to  deal  with  Canadians  in  exempt  trades 
or  exempt  securities  that  are  in  primary  distribution 
outside  Canada.  The  existing  regulatory  rules  are  adequate 
to  prevent  such  non-registrants  from  dealing  with  the  retail 
investor  (other  than  the  sophisticated  investor).  If  it  is 
believed  that  the  proposed  $250,000  limit  is  inadequate  to 
ensure  that  only  investors  who  do  not  require  investor 
protection  are  able  to  trade  with  non-registrants,  then  it 
is  this  limit  which  should  be  increased  to  an  appropriate 
level. 


8 . 4  Trades  with  Canadians  in  Foreign  Securities  Traded 
in  Secondary  Markets.  Our  comments  with  respect  to  118.3  are 
equally  applicable  to  secondary  trades  with  Canadians  in 
foreign  securities. 

8.5  Trades  with  Canadians  in  Canadian  Based 
Interlisted  Securities.  Our  comments  with  respect  to  1[ 8 . 3 
are  equally  applicable  to  secondary  trades  with  Canadians  in 
Canadian  interlisted  securities.  We  do  not  believe  that 
non-registrants  trading  in  Ontario  under  the  exemptions 
should  be  required  to  register  as  securities  dealers  in 
Canada . 


8 . 6  Restrictions  on  Canadian  Securities  Firms  Doing 

Business  Outside  Canada.  We  concur  with  the  conclusions  of 
the  JSIC  in  this  area  and  would  endorse  its  comments  in  this 
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regard.  There  is  no  over-riding  public  interest  in  regulat¬ 
ing  the  foreign  activities  of  Canadian  securities  firms 
outside  Canada  provided  that  their  "domestic"  capital  is  not 
impaired  by  virtue  of  cross-liabilities  or  cross-guarantees, 
etc . 


We  believe  that  it  is  critical  for  Canada  to 
establish  an  international  presence  as  one  of  the  developed 
industrial  powers.  As  discussed  above,  we  also  firmly 
believe  that  the  access  of  Canadian  securities  firms  to 
capital  should  not  be  unduly  fettered  because  it  will  be 
required  to  establish  that  international  presence,  either  to 
employ  directly  in  the  international  market  or  to  give  as  an 
incentive  to  partners  in  order  to  enter  the  international 
market.  This  will  be  particularly  significant  to  smaller 
securities  firms  which  do  not  have  the  capital  to  enter  the 
international  market  without  being  able  to  offer  a  foreign 
partner  some  stake  in  its  Canadian  business. 
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9.  NETWORKING  ARRANGEMENTS 

9,1  Our  basic  approach  to  "networking”  is  that  it 

should  be  permitted  to  develop  in  accordance  with  normal 
market  competition  and  consumer  needs  without  regulatory 
restraint.  To  the  extent  products  and  services  may  be 
offered  in  the  marketplace  without  breaching  legislative 
requirements,  competition  and  efficiency  are  enhanced  and 
consumer  demands  are  served.  We  see  no  need  to  impose  a 
further  regulatory  requirement  to  the  effect  that  each 
"networking"  arrangement  between  a  securities  dealer  and 
another  participant  in  the  financial  services  industry, 
which  is  otherwise  in  compliance  with  applicable  law,  must 
be  approved  by  the  OSC.  The  OSC  currently  has  an  overriding 
authority  to  prevent  any  particular  "networking"  arrangement 
which  it  believes  to  be  prejudicial  to  the  public  interest 
which  can  be  exercised  if  a  particular  situation  so 
requires . 
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ONTARIO  MUTUAL  INSURANCE  ASSOCIATION 

Central  Office:  2445  Eagle  St.  N..  P.O.  Box  3055  /  Cambridge  (P).  Ontario  N3H  4S1  /  (519)  653-0366 


Executive  Secretary 

MEL  McIntyre,  f.i.i.c. 


March  14,  1985 


The  Task  Force  on  Financial  Institutions 
6th  Floor 

101  Bloor  St.  West 
Toronto,  Ontario 
MSS  1P8 

Dear  Sirs: 

We  wish  to  participate  in  the  process  of  open 
consultation  which  will  precede  the  final  report  of  the  Task 
Force  to  the  Minister  of  Consumer  and  Commercial  Relations  in 
the  fall  of  1985.  In  this  connection,  we  would  appreciate 
receiving  as  soon  as  such  information  is  available  ,>  a  „ 
schedule  of  the  public  hearings  to  be  held  this  summer. 

In  keeping  with  the  news  release  of  January  30, 

1985  we  have  set  forth  below  certain  initial  responses  to 
matters  raised  in  the  Interim  Report. 

t 

On  the  basis  of  the  questions  and  concerns  raised 
to  date,  there  appear  to  be  three  major  areas  in  which  our 
organization  will  wish  to  voice  its  own  views.  Obviously,  as 
further  representations  are  made  and  the  public  hearings 
progress,  other  issues  may  arise  which  particularly  affect 
our  members. 


"  2  - 


The  basic  issue  facing  the  Task  Force  is  the 
separation  of  the  the  "four  pillars".  In  our  view,  it  is  not 
appropriate  to  permit  non-insurance  institutions  to  provide 
insurance.  We  will  be  prepared  to  cite  and  elaborate  upon 
reasons  for  this  position.  There  is,  additionally,  one 
aspect  of  the  "four  pillar"  issue  which  was  not  brought  out 
in  the  Interim  Report.  That  is  the  distinction  between 
general  and  life  insurers.  For  example,  the  chart  on  page  10 
of  the  interim  report  lumps  all  insurers  together.  General 
insurers  do  not  normally  provide  the  usual  functions  of  a 
financial  intermediary  ( RRSPs ,  investment  advice,  portfolio 
management,  mutual  funds,  etc.).  Certainly  our  members  do 
not.  We  believe  you  should  give  further  thought  to  the 
particular  role  of  general  insurers. 

A  second  issue  of  concern  to  our  members  relates  to 
the  activities  within  Ontario  of  general  insurers  based 
outside  the  province.  In  very  general  terms,  our  position  is 
similar  to  that  reflected  at  the  top  of  page  27  of  the 
Interim  Report:  that  such  insurers  should  be  allowed  to 
conduct  operations  in  Ontario,  but  in  the  same  regulatory 
environment  and  subject  to  the  same  requirements  as  apply  to 
local  insurers. 

The  third  matter  does  not  arise  out  of  anything 
stated  in  the  Interim  Report.  However,  we  understand  that  in 
formulating  its  proposals  relating  to  the  insurance  industry 
and,  in  particular,  general  insurers,  it  is  not  unlikely 
that  the  Task  Force  will  consider  guarantee  funds  or  other 
solvency  supports.  The  fundamental  goals  as  stated  in  the 
Interim  Report  are  solvency  and  efficient  capital  markets. 

In  the  event  that  the  Task  Force  does  consider  or  recommend 
such  support  arrangements,  we  submit  that  they  should  not  be 
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extended  to  the  mutual  insurance  companies  forming  our 
membership.  We  would  be  pleased  to  elaborate  upon  the 
support  system  now  in  place  in  Ontario  which  relates 
exclusively  to  the  mutual  general  insurers.  Essentially,  it 
comprises  not  only  an  operating  and  successful  guarantee 
fund,  but  also  mandatory  reinsurance  arrangements  and  various 
other  checks  and  balances  forming,  as  a  whole,  a  body  of 
self-correcting  and  self-regulating  rules  which  have  worked 
and  continue  to  work  very  well.  In  general  terms,  we  will 
suggest  that  the  existing  system  applicable  to  our  members 
should  remain  essentially  intact,  and  entirely  distinct  from 
any  other  system  which  may  be  devised  to  deal  with  the 
situation  of  other  general  insurers  who  are  not  now  under  any 
solvency  support  system.  Our  reasons  would  include  the 
following : 

(a)  The  mutual  insurance  system  in  Ontario  is  over  a 
century  old  and  operates  at  a  high  degree  of  efficiency 
and  solvency.  In  fact,  there  has  never  been  a  failure 
which  was  not  handled  within  the  system  and  no 
policyholder  has  ever  been  left  with  unsatisfied 
claims . 

(b)  The  mutual  insurance  system,  as  just  noted, 
contains  a  number  of  statutory  and  other  self-regulating 
devices  which  would  be  upset  by  any  attempt  to  integrate 
the  mutuals  into  some  other  solvency  support  system. 
Indeed,  the  overall  effect  would  merely  be  to  lower  the 
level  of  protection  now  available  to  the  mutual 
members . 

(c)  The  Ontario  mutual  insurance  system  is  based  within 
the  province,  unlike  the  general  insurance  industry 
overall.  Forceably  bringing  the  mutuals  within  some 
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broader  solvency  support  system  would  utilize  surplus  of 
individual  mutual  members  for  the  benefit  of 
extra-provincial  and  foreign  owners, 

(d)  The  mutual  insurance  system  represents  thousands  of 
individuals.  It  is,  furthermore,  a  rural  organization 
which  provides  and  has  provided  insurance  to  a  community 
traditionally  under-serviced  by  financial  institutions. 
Integration  of  the  mutual  insurance  system  within  the 
broader  range  of  general  insurance  companies  would 
likely  end  in  reduction  of  services  to  communities 
outside  of  the  major  urban  centers. 

As  you  can  understand,  the  foregoing  description  is 
merely  a  summary  of  the  matters  we  would  wish  to  discuss  with 
youir  Task  Force  in  the  course  of  public  hearings.  We  would, 
of  course,  be  pleased  to  provide  you  with  any  other 
information  or  background  material  in  the  meantime  which  you 
may  think  useful. 


Yours  truly, 

Ontario  Mutual  Insurance  Association 


, Mel' McIntyre ,  F.I.I.C. 
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on 
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Task  Force  on  Financial  Institutions 
101  Bloor  Street  West,  6th  Floor 
Toronto ,  Ontario 
MSS  IPS 

Re:  Interim  Report  of  the  Ontario  Task  Force 

on  Financial  Institutions 


I  respectfully  submit  the  following  comments 
and  suggestions  in  response  to  some  of  the  questions 
and  concerns  raised  in  the  Interim  Report  of  the  Task 
Force,  released  in  January  1985.  I  will  be  happy  to 
respond  to  your  enquiries,  if  any,  resulting  from  the 
points  made  in  this  submission. 

1.  Quality  of  the  Report 

a.  The  Report  appears  to  be  based  on  very 
inadequate  research,  and  does  not  offer  any  new 
findings  or  suggestions.  The  answers  to  the  many 
questions  raised  in  Part  IV  of  the  report,  "Developing 
the  Framework  for  Public  Debate",  have  been  offered 
by  many  individual  experts,  institutions,  and 
governments,  but  the  report  asks  the  same  questions 
again  without  referring  to  those  answers.  Surely, 
there  are  more  references  than  two  books  published 
■prior  to  1967  and  some  publicists'  articles  in  a 
few  journals. 
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Here  are  some  of  the  more  important  papers 
and  publications  to  assist  you  in  your  enquiry: 

-  Background  Working  Papers  on  Financial 
Institutions  Issues,  prepared  by  the 
Financial  Institutions  and  Markets 
Division  of  the  Department  of  Finance,  1984. 

Financial  Industry  Restructuring  - 
What's  in  It  for  Canadians  ?,  An  Address 
by  Rowland  C.  Frazee,  Chairman  and  Chief 
Executive  Officer,  The  Royal  Bank  of  Canada, 
on  November  27,  1984  in  Toronto. 

-  The  Internationalization  of  Banking  -  The 
Policy  Issues,  O.E.C.D.,  Paris  1983. 

-  Banking  and  Electronic  Fund  Transfers, 

O.E.C.D.,  Paris  1983. 

Banking  Services  and  the  Consumer,  by  the 
National  Consumer  Council  of  Britain,  1983. 

b.  The  report  contains  many  errors,  omissions  and 
inconsistencies,  including  the  following: 

-  p.3  refers  to  "the  collapse  of  one  of  North 
America's  leading  financial  institutions, 
the  Continental-Illinois  Bank,"  but  p.4 
refers  to  "the  near-collapse  of  a  number  of 
financial  institutions,  notably  America's 
eighth  largest  bank.  Continental  Illinois.* 

Are  these  banks  the  same  ?  They  do  not 
appear  to  be,  but  if  they  are,  one  is 
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said  to  have  "collapsed"  and  the  other  nearly 
collapsed. 

-  "Wall  Street  Journal"  referred  to  in  the  report  ' 
is  presumably  "The  Wall  Street  Journal",  and 
"Citicorp"  in  tiie  report  refers  to  "Citicorp 
International  Bank  Limited".  For  that  matter. 

Globe  and  Mail"  and  not  "Globe  and  Mail". 

-  The  report  speaks  of  "Pressures  for  Deregulation" 
(p.3) ,  but  does  not  define  the  word  "deregulation". 
Does  it  mean  the  opposite  of  "regulation", 

i.e.  not  regulating  or.  not  being  regulated  ? 

(ref.  The  Concise  Oxford  Dictionary) 

-  The  report  gives  Ontario's  share  of  financial 
sector  employment  (p.8) ,  but  does  not  attempt 
to  find  out  the  comparable  figure  on  the 
assets  of  the  financial  services  sector. 

I  recommend,  therefore,  that  the  Task  Force 
produce  a  better  quality  report  in  the  future,  if 
asked  again  to  do  so. 


2.  Task  Force  Recommendations 

2.1  -  Task  Force  recommends  tliat 

"Tlie  Loan  and  Trust  Corporations  Act 
should  have  a  requirement  that  directors 
having  a  conflict  of  interest  on  any 
matter  shall  not  be  present  when  such  a 
matter  is  being  discussed  or  voted  upon 
by  the  directors . " 
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This  recoininendation,  if  implemented, 
could  help  prevent  conflicts  of  interest  in  widely- 
held  companies,  but  would  be  entirely  ineffective  in 
closely-held  companies.  In  closely-held  companies, 
the  controlling  or  principal  shareholders  'appoint' 
other  directors,  and  hence  have  .  considerable 
influence  on  them.  The  "election"  of  a  director 
or  the  "resignation"  of  a  director  who  is,  in  the 
first  place,  selected  by  the  principal  shareholders 
are  matters  of  good  behaviour ,  and  the  director  who 
does  not  agree  with  the  principal  shareholders  simply 
chooses  between  resignation  and  compliance  witii  the 
principals '  "suggestions " . 

The  best  way,  I  suggest,  to  prevent  conflict 
of  interest  situations  in  closely-held  corporations 
is  to  require  auditing  of  such  corporations  by  two 
independent  auditors  selected  from  a  panel  of  accounting 
firms  made  up  by  C.D.I.C. 

2,2  -  Task  Force  recommends  that 

"The  Government  of  Ontario  request  120 
days  notice  in  writing  from  any  insurance 
company  wishing  to  pursue  corporate 
activities  which  deviate  from  those 
allowed  by  the  Insurance  Act  of  Ontario." 

Since  the  Task  Force  needs  "time  to  assess 
furtlier  both  the  implications  of  Bill  75  and  the 
potential  merits  and  demits  of  the  adoption  of  an 
equals  (sic)  approach  by  Ontario",  I  suggest  that 
the  Ontario  government  simply  prohibit  those  corporate 
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activities  which  deviate  from  those  allowed  in  Ontario 
until  Ontario  amends  its  own  legislation  in  the  light 
of  the  Federal  legislation. 

2 . 3  Task  recommends  that 

"The  initiatives  now  being  pursued  to 
strengthen  the  operation  of  the  credit 
union  movement  be  given  a  further  period 
in  which  to  tadce  effect." 

Whether  the  Task  Force  recognizes  or  not, 
credit  unions  are  fully-fledged  financial  institutions, 
and  ought  now  be  subject  to  the  same  regulations  as 
other  financial  institutions.  The  least  these 
institutions  should  be  required  by  law  is  to  comply 
with  some  of  the  more-than-lOG  recommendations  of 
the  study  by  the  Canadian  Institute  of  Chartered 
Accountants  on  "Financial  Reporting  for  Credit 
Unions",  made  public  in  1984.  As  long  ago  as  1964, 
the  Royal  Commission  on  Banking  and  Finance  recommended 
in  its  report  (p.l69)  that  "steps  be  taken  to  improve 
the  pxiblished  statistical  information  covering  this 
part  of  the  financial  system,"  and  that  "all  locals 
should  be  examined  at  least  once  a  year,  and  more  often 
if  necessary,  and  the  examining  body  should  have  the 
power  to  correct  unsound  lending  practices." 

2.4  Task  Force  recommends  that 

"The  Government  of  Ontaurio  should  press 
for  an  immediate  meeting  of  the  relevant 
federal  and  provincial  ministers  to 
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determine  the  most  appropriate  vehicle  for 
achieving  harmony  amongst  policies  and 
regulatory  practices  governing  financial 
institutions . " 

This  is  a  desirable  goal;  however,  the  fact  that 
the  Federal  government  has,  directly  and  indirectly, 
legislative  powers  over  an  overwhelming  proportion  of 
the  financial  sector  in  Ontario,  the  legislative 
priorities  of  the  Federal  government  in  this  area 
far  outweigh  the  Ontario  government's  limited  aspirations 
for  achieving  harmony  in  financial  regulations  and 
practices.  I  suggest,  therefore,  that  the  Task  Force 
should  concentrate  on  measures  to  make  the  Ontario 
legislation  more  effective  with  respect  to  the  Ontarian 
financial  institutions,  and  offer  constructive  suggestions 
to  the  Federal  government.  The  Task  Force  does  not 
appear  to  have  consulted  the  federal  Department  of 
Finance  in  this  respect.  In  a  recent  speech  (March  1, 
1985)  to  tile  Association  of  Canadian  Bank  Analysts  and 
the  Toronto  Society  of  Financial  Analysts,  the 
Minister  of  State  for  Finance  Barbara  McDougall  said 
that  "By  mid-1986,  the  Department  of  Finance  is  going 
to  be  gearing  up  for  the  1990  revisions",  and  that  two 
discussion  papers  -  one  on  financial,  institutions  and  the 
other  on  C.D.I.C.  -  would  be  tabled  in  the  House  of 
Commons,  "followed  by  extensive  discussions  with  the 
private  sector."  Hence,  the  recommendation  of  the 
Task  Force  urging  the  Ontario  government  to  "press 
for  an  immediate  meeting  of  the  relevant  federal  and 
provincial  ministers"  is  wishful  thinking  and  at  best 
fortuitous.  I  recommend,  therefore,  that  the  Ontario 
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government  appoint  as  soon  as  possible  a  senior  staff 
member  attached  to  the  office  of  the  Minister  of  Consumer 
and  Commercial  Relations  with  responscdslities  to: 

a.  monitor  legislative,  regulatory  and  market 
activities  of  governments  and  financial  institutions  in 
the  world,  and  particularly  within  the  O.E.C.O.  countries; 

b.  monitor  such  activities  in  Canada; 

c.  study  and  report  on  these  activities  as  they 
affect  Ontario; 

d.  recommend  appropriate  action  on  developments 
in  Canada  and  abroad  to  protect  and  enhance  the  common 
good  of  Ontarians  and  Ontario  institutions; 

e.  advise  the  Minister  on  an  on-going  basis  on 
measures  that  the  Ontario  government  should  take  to 
better  liciise  with  federal  and  other  provincial 
governments . 

3.  The  objectives  of  the  Ontario  Department  of 
Consumer  and  Commercial  Relations  with  respect  to  the 
supervision  and  inspection  of  Ontario  institutions 
appear  to  be  elusive.  The  experiences  since  the 
collapse  of  Atlantic  Acceptance  Corporation  in  June, 

1965  appear  to  support  this  view.  For  this  reason,  the 
following  recommendations  are  made: 

a.  The  Government  of  Ontario  should  delegate  all 
its  inspection  and  supervision  powers  to  the  C.D.I.C. 
Should  it  wish  to  excercise  these  powers  itself,  each 
Ontario  institution  should  be  audited  by  two  independent 
auditors  selected  every  two  years  from  a  panel  of 
accounting  firms  made  up  by  C.D.I.C.  This  is  to  ensure 
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that  any  possible  political  influence  is  prevented  from 
any  actions  that  could  be  taken  by  the  Department  resulting 
from  the  inspection  of  a  particular  institution. 

b.  Each  Ontario  institution  should  make  its 
quarterly  and  cumual  reports  public  within  two  months 
after  the  reporting  date.  In  its  "Proposals  for 
Revision  of  the  Loan  and  Trust  Corporation  Legislation 
and  Administration  in  Ontsurio"  (November  19  83)  ,  the 
Ontario  Ministry  of  Consumer  and  Commercial  Relations 
rightly  stated: 

"The  new  uncertain  and  volatile  economic  and 
financial  conditions  mean  that  even  the  best 
intentioned  and  competent  management  can  run  into 
difficulties...  This  means  that  timely  and  relevant 
Information  and  the  means  of  taking  prompt  correc¬ 
tive  action  is  essential  to  effective  government 
regulation  in  this  environment." 

c.  Each  deposit- taking  financial  institution 

who  wants  to  advertise  in  Ontario  should  be  required  to 
include  certain  minimum  information  in  their  advertisse- 
ments,  or  provide  the  same  on  request, 

d.  The  Government  of  Ontario  should  regulate  the 
taking  of  "brokered  deposits"  by  financial  institutions 
operating  in  Ontario.  In  June  1984  the  U.S.  Federal 
Deposit  InsTirauice  Corporation  issued  new  rules  requiring 
that  its  member  banks  make  monthly  reports  to  it  of 
their  total  amount  of  brokered  deposits  as  well  as 

the  amount  of  deposits  placed  by  other  financial 
institutions.  The  Corporation  had  found  large  amounts 
of  brokered  deposits  in  55  of  110  bank  failures,  and 
is  concerned  that  deposits  placed  by  financial 
institutions  or  brokers  at  premium  rates  of  interest 


allow  otherwise  shaky  banks  to  cover  financing  problems 
while  expanding  their  questionable,  lending  practices. 

It  will  be  recalled  that  The  Canadian  Bankers ' 
Association  recommended  the  prohibition  of  C.D.I.C. 
insurance  coverage  on  deposits  obtained  through  the 
brokers  to  the  Standing  Committee  on  Administration  of 
Justice  examining  the  White  Paper  on  Proposals  for 
Review  of  the  Loan  auid  Trust  Corporation  and 
Administration  in  Ontario  on  February  22,  1984. 

e.  The  Department  of  Consumer  and  Commercial 
Relations  should  develop  a  standard  form  inspection 
matrix  to  be  completed  by  the  deposit- taking  financial 
institutions  under  its  jurisdiction  for  purposes  of 
regular  monitoring  and  early  warning. 

4.  The  Government  of  Ontario  should  take  appropriate 
steps  to  estcJslish  an  International  Banking  Zone  in 
Toronto  to  attract  international  banking  business.  45 
of  the  58  foreign  bank  subsidiaries  in  Canada  now 
have  their  head  offices  in  Toronto,  and  most  of  the 
world ' s  largest  banks  including  our  own  banks ,  operate 
in  Toronto.  Almost  all  international  environmental 
forces  are  Conducive  to  the  establishment  of  such  a 
zone  in  Toronto;  in  addition,  the  new  administration 
in  Ottawa  would  likely  have  a  different  response  than 
the  previous  administration  to  the  views  of  the 
Board  of  Trade  of  Metropolitan  Toronto.  The  Board 
submitted  two  letters  (September  2  and  October  22, 

1982)  to  the  then  federal  Minister  of  Finamce  urging 
him  to  assist  in  the  establishment  of  International 
Banking  Centres  in  Canada,  but  the  Minister  declined 
the  request. 

Respectfully  Submitted, 


S .  Sarpk 
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NATIONAL  BANKS  EXPLOIT  RURAL  CANADA 


By:  J.  Peter  Splingaerd 
715  Pine  Street 
Dunnville,  Ontario  NIA  2M4 


(416)  774-7621 


,Jr> 


NATIONAL  BANKS  EXPLOIT  RURAL  CANADA 


In  all  but  the  very  smallest  of  rural  communities,  one  can  usually  expect 
to  find  a  branch  of  one  of  Canada's  national  banks.  The  mere  presence  of 
bank  branch  offices  in  outlying  rural  communities  however,  is  not  proof 
of  their  commitment  to  the  country's  development  and  sensitivity  to  its 
regional  needs.  Canadian  banking  institutions,  because  of  their  nationwide 
theatre  of  operations,  exercise  a  strong  influence  in  the  polarization 
process  between  urban  and  rural  Canada. 

We  know  that  economic  activity  expands  and  contracts  in  direct  relationship 
to  the  availability  of  capital.  Rural  Canada,  as  a  result  of  decisions 
made  at  bank  head  offices,  is  in  a  position  akin  to  that  of  the  dairy  cow, 
whereby  it  is  milked  of  its  capital  through  these  bank  branches  which 
will  in  turn  make  some  agricultural,  consumer,  and  token  loans  to  small 
business  in  the  community;  enough  to  sustain  economic  life  and  perpetuate 
the  "milking". 

Bank  branches  in  rural  communities  are  usually  net  deposit  branches. 

Their  main  function  then  is  to  siphon  capital  away  from  rural  communities, 
so  they  are  staffed  only  for  that  purpose.  When  a  rural  small  businessman 
approaches  his  bank  for  a  loan,  he  is  forced  by  bank  policy,  to  deal 
with  a  branch  manager  whose  educational  background  is  tha  same  as  that 
of  the  teller's.  The  manager  is  usually  incapable  of  reading  or  interpret¬ 
ing  financial  statements  and  sometines,  barely  literate.  Furthermore, 
an  induvidual  with  this  limited  educational  background  usually  has  had 
an  upbringing  devoid  of  any  sense  of  protocol  or  gentility,  resulting  in 
offensive  comportment. 

A  worse  scenario  for  the  rural  small  entrepreneur  is  when  his  banker  is 
transferred,  as  often  is  the  case,  and  another  high  school  level  individual 
takes  his  place.  Whereas  an  educated  individual  with  a  genteel  upbringing 
would  probably  establish  himself  by  demonstrating  his  authority  over 
the  subject  matter,  the  typical  rural  branch  manager  does  so  by 
terrorizing  staff  and  borrowers,  through  the  exertion  of  his  various 
powers  of  intimidation  over  them.  This  is  so  common  that  the  rural 
entrepreneur  fully  expects  a  major  upset  in  his  relationship  with  his 
bank  whenever  a  new  manager  replaces  an  old  one.  Why  is  this  infliction 
allowed  to  continue?  What  can  the  banks  do  about  it?  And  what  can 
government  do  about  it? 
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In  its  interim  report,  the  Task  Force  expresses  concern  for  the 
accessabil ity  of  capital  by  small  business,  the  commitment  and 
sensitivity  of  foreign  firms  to  Canada  and  its  regional  needs,  and 
the  expertise  possessed  by  employees  of  financial  institutions. 

In  rural  Canada  where  industrial -commercial  employment  is  scarce,  the 
populace  are  faced  with  three  basic  options:  1.  Migrate  in  hope  of 
finding  employment  elsewhere.  2.  Apply  for  social  assistance,  or 
3.  Become  an  entrepreneur.  Examples  of  rural  entrepreneurship  are: 
restauranteurs,  retailers,  professionals,  technicians,  and  many  others. 

To  these  people,  most  of  whose  financing  needs  do  not  exceed  $100,000, 
their  only  source  for  funds  in  addition  to  personal  savings,  would  be 
the  local  bank.  But  if  Canadian  banks  demonstrate  their  "sensitivity" 
to  Canada's  regional  needs  by  making  these  rural  entrepreneurs  deal 
with  employees  whose  qualifications  are  equal  to  those  of  junior 
clerks  in  any  other  industry,  then  the  Task  Force  should  devise  a  test 
of  some  sort  to  measure  the  depth  and  quality  of  their  sensitivity. 

And  the  principles  of  said  test  could  be  applied  in  the  formulation  of 
guidelines  for  foreign  banks  to  follow  if  allowed  to  expand  their 
Operations i i n  Ccaflida . 

The  Author  sees  significant  differences  between  "direct  foreign  investment 
by  foreign  industry"  and  "financing  of  Canadian  industry  by  foreign 
institutions  or  individuals".  Whereas  both  foreign  participations 
create  employment  in  Canada,  the  latter  leaves  control  in  Canadian 
hands.  Why  then  does  Canada  favour  foreign  investment  over  foreign 
financing? 

Big  banks  are  drawn  to  big  deals.  And  wide-ranging  national  and 
international  banks  will  polarize  economic  regions. 

While  Canada's  Big  banks  cooperate  diligently  with  each  other  to 
finance  the  biggest  projects  in  Canada  and  other  lands,  it  will  require 
government  intervention  to  persuade  or  force  them  to  exercise  equal 
diligence  in  financing  the  growth  of  rural  cormunities  in  Canada,  even 
if  only  with  the  same  money  on  deposit  at  each  rural  branch.  Government 
action  could  develop  along  the  following  lines: 

1.  Require  banks  to  make  available,  qualified  lending  officers  with 
ample  lending  powers  for  dealing  with  small  business.  Draw  up 
minimum  qualifications  for  these  positions,  keeping  in  mind  that 
it  requires  more  skill  and  expertise  to  finance  small  business 
than  big  business. 

2.  Publish  a  rating  of  banks  based  on  the  percentage  of  assets  allocated 
to  rural  areas  and  to  small  business. 

3.  Individual  municipalities  (or  trade  associations)  could  be 
encouraged  to  develop  their  own  system  of  rating  banks  doing  business 
in  their  communities  thereby  letting  their  constituents  decide  where 
they  want  to  deposit  their  money. 
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4.  Allow  foreign  banks  to  open  branches  in  rural  areas,  or  require 
it  as  a  condition  for  doing  business  in  Canada. 

5.  Limit  foreign  lending  by  Canadian  banks,  at  least  to  a  point  where 
the  life  of  a  bank  is  not  threatened  by  a  deliberate  default  on 

the  part  of  one  or  more  foreign  powers.  Why  should  the  life  savings 
of  retired  Canadians  be  put  in  jeopardy  by  some  bank  employee 
in  Latin  America  or  elsewhere  who  is  not  accountable  for  his 
actions?  Do  Canadian  depositors  really  want  their  banks  to  assume 
this  kind  of  risk?  Make  the  banks  divulge  this  information  in  a 
standardized,  easy-to-understand  format,  and  make  it  available  to 
the  public  at  all  branches  of  each  bank. 

6.  Require  banks  to  make  available  in  non-consumer  loans,  to  the 
community  where  each  branch  is  located,  a  predetermined  percentage 
of  the  money  they  take  on  deposit  at  that  particular  branch,  on  a 
priority  basis. 

Absurd?  Consider  banking  laws  in  the  wealthiest  country  on  this 
planet  where  there  are  no  "national"  banks  like  in  Canada,  and 
where  most  banks  are  limited  to  operating  in  one  given  city  only. 
This  type  of  restriction  on  banks  severely  hampers  their  ability 
to  siphon  capital  from  one  area  in  favour  of  another.  Also  being 
smaller  entities,  they  would  have  to  limit  their  participation 
in  large  ventures  and  offer  more  consideration  to  smaller  customers. 

Since  Canada  already  is  saddled  with  "national"  banks,  it  will 
require  no  less  than  government  action  to  arouse  the  "community 
spirit"  in  them. 

7.  Create  smaller  "community"  banks  and  limit  their  branching  ambitions 
to  smaller  economic  or  geographical  areas. 

8.  Since  banks  claim  that  the  money  they  lend  abroad  is  exceeded  by 
the  money  deposited  with  them  from  abroad,  make  them  segregate 
foreign  deposits  and  loans  from  domestic  operations  and  forbid 
the  intermingling  of  funds  even  by  proxy  through  various  corporate 
entities.  Protect  Canadian  depositors  from  potential  disasters 
with  foreign  loans  currently  reported  in  billions  of  dollars  at 
Canadian  banks.  Protect  Canadian  borrowers  from  austerity  measures 
resulting  from  disasterous  loans  abroad.  Let's  not  import 
financial  disaster  through  our  banks. 

The  situation  as  it  stands  today  is  that  Canada's  banks  and  all  their 
confident  depositors  can  expect  government  to  bail  them  out  should  they 
ever  find  themselves  in  serious  trouble  because  the  banks  are  so  large 
and  so  many  Canadians  would  be  ruined  otherwise.  As  long  as  such  a 
fiduciary  responsibility  rests  on  the  government  of  the  people  of  Canada, 
albeit  unwritten  and  unspoken,  but  firmly  set  in  precedence,  the 
elected  leaders  of  the  people  are  obligated  to  use  their  best  efforts 
to  prevent  disaster  by  exercising  their  powers  to  regulate,  monitor,  and 
supervise  the  nation's  banks. 
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If  elected  government  officials  feel  they  should  not  interfere  with 
banks,  then  they  should  stop  protecting  them  from  foreign  competition 
and  make  it  clear  to  all  Canadians  that  in  the  event  of  a  bank  failure, 
the  people  of  Canada,  through  their  government,  will  not  be  held 
responsible  for  reimbursing  depositors  in  autonomous  private  institutions 
under  any  circumstance. 


★  ★  ★ 
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March  12,  1985 


Dr.  J.  Stefan  Dupre 
The  Ontario  Task  Force  on 
Financial  Institutions 
101  Bloor  Street  West 
Toronto,-.  Ontario 
MSS  1P7 

Dear  Dr.  Dupre: 

In  view  of  our  investment  positions  in  Royal 
Trustco  Limited,  London  Life  Insurance  Company  and 
Wellington  Insurance  Company  and  having  reviewed  the  Interim 
Report  of  the  Ontario  Task  Force  on  Financial  Institutions, 

I  thought  it  might  be  helpful  at  this  time  to  provide  you 
with  a  copy  of  a  letter  which  I  sent  to  The  Honourable 
Barbara  MacDougall,  Minister  of  State  (Finance)  in  January 
of  this  year. 

The  purpose  of  the  letter  was  to  set  out  a  brief 
description  of  Trilon's  business  philosophy  and  our  views  on 
a  number  of  the  principal  policy  areas  which  must  be 
addressed  by  government  in  its  review  of  the  role  and 
structure  of  Canadian  financial  institutions.  The  letter,  I 
believe,  addresses  the  majority  of  issues  raised  in  your 
interim  report. 

I  hasten  to  add  however,  that  my  colleagues  and  I 
^W'ouTd'^'weTcome*' the'^opportunityV  'at  an  appropriate  time,  to 
cainipll f y *'"0 ur"~ v i e w s' ' a n d ''to'” participate "i n"  t h e  ^ p r o c e s s'  o f  • 
'cdhs’ul tation’^'which  we  believe  must  occur  as  government  deals 
with  the  changing  nature  of  the  financial  services  business 
in  Canada  today. 


Yours  very  truly. 


Chairman 


ATL / c  t 
Enel . 


Trilon 

Financial 

Corporation 


Su'te  SSC’  P  O  Box  86 
To.'onto-Do'^inion  Ce''.vt 
Toronto  Canaoa  .V:5K  1G6 
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January  28»  1985 


The  Honourable  Barbara  McDougall 
Minister  of  State  (Finance) 

House  of  Commons 
Ottawa,  Ontario 
KIA  0A6 

Dear  Madam  Minister: 


I  have  been  following,  with  Interest,  your  Govern¬ 
ment's  strategy  In  the  development  of  a  policy  of  economic 
renewal  for  Canada.  I  laud  your  Government's  efforts  to 
restore  fiscal  responsibility  and  promote  growth  in  the  pri¬ 
vate  sector.  Particularly  refreshing  Is  the  Government's 
Invitation  to  participate  In  the  consultative  process. 


In  this  connection  I  understand  that  the  Govern¬ 
ment  will  soon  release  a  discussion  paper  on  financial 
Institutions  and  It  Is  In  this  light  that  I  would  like  to 
express  Trilon' s  views  on  a  number  of  the  principal  policy 
areas  which  I  am  sure  your  Government  Is  considering  and 
which  I  hope  the  discussion  paper  will  address.  We 
talnly  look  forward  to  being  part  of  the  consultative 
cess  following  the  release  of  the  discussion  paper 
preceding  any  new  legislative  Initiatives. 


cer- 
pr  o- 
and 


As  a  preamble  to  the  expression  of  our  views,  I 
would  like  to  place  them  In  context  with  a  brief  description 
of  Trilon' s  business  Interests  and  our  philosophy  In  pursu¬ 
ing  these  Interests. 


Since  Its  formation,  Trilon  Financial  Corporation 
has  acquired  directly  and  indirectly,  major  Investments  In 
the  life  Insurance,  property  and  casualty  Insurance,  trust 
and  financial  services  and  real  estate  brokerage  businesses. 
In  result,  Trilon  owns  98Z  of  the  outstanding  common  equity 
of  London  Life  Insurance  Company,  lOOZ  of  the  equity  of 
Fireman's  Fund  Insurance  Company  of 
acquired  from  Its  U.S.  parent)  and  50Z  of 
of  Royal  Trustco  Limited  which  In  turn 
common  equity  of  Royal  LePage  Limited. 


Canada  (recently 
the  common  equity 
owns  50Z  of  the 
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The  environment  In  the  financial  services  sector 
Is  changing  rapidly.  Users  of  financial  services  are 
demanding  wider  choices,  better  service,  higher  real  returns 
and  protection  against  Inflation  for  their  savings.  Trllon 
was  formed  in  response  to  these  consumer  needs  to  bring 
together  a  group  of  companies  which  has  the  professionalism, 
size  and  resources  to  meet  their  changing  needs  efficiently 
and  to  compete  more  effectively  In  the  financial  services 
sector.  In  result  the  consumer  Is  the  ultimate  beneficiary. 

Trllon^s  publicly  stated  mission  is  to  become 
Canada's  leading  diversified  financial  services  corporation 
comprising  Inter-related  operating  units  that  have  a  signi¬ 
ficant  position  In  selected  markets  In  North  America.  It  Is 
Trllon's  objective  to  provide  through  Its  group  companies,  a 
unique  blend  of  high-quality  financial  services  on  a  cost 
efficient  basis  to  Canadians-  In  all  walks  of  life.  In 
achieving  these  objectives,  Trllon  will  adhere  to  a  number 
of  principles,  these  being: 

(a)  We  will  limit  our  permanent  Investments  to  the 
financial  services  sector. 

(b)  We  believe  In  being  partners  with  the  public,  and 
notwithstanding  Investment  logic  to  the  contrary  will  limit 
our  ownership  positions  over  time  to  approximately  the  50% 
level,  as  has  been  done  with  Royal  Trustco  and  Royal  LePage. 
This  commitment  Is  made  for  three  reasons: 

•  It  provides  an  Independent  measure  of  value  and 
performance ; 

•  It  provides  all  Canadians  with  an  opportunity  to 
invest  in  the  country's  major  corporations  or 
economic  entitles; 

•  It  attracts  capable  management  who  can  hold  a 
direct  Interest  In  their  own  operations  and  have 
autonomy  in  their  company's  day-to-day  operations; 

(c)  In  our  relationship  with  companies  In  our  group, 
we  act  only  at  the  board  level  and  through  the  Chief 
Executive  Officer  and.  In  this  way,  participate  In  the  areas 
of  strategic  planning,  management  evaluation,  succession  and 
remuneration,  board  and  shareholder  Information  and  policies 
affecting  shareholders. 
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(d)  We  reward  senior  management  through  significant 
share  ownership  which  allows  them  to  Identify  with  all 
shareholders  and  exposes  them,  like  all  shareholders,  to 
risk  on  their  investment  positions. 

(e)  We  encourage  managements  to  maintain  a  stable 
dividend  policy  throughout  varying  economic  times.  In  order 
to  do  this,  we  adopt  a  risk  averse  stance  and  are  prepared 
to  give  up  substantial  upside  potential  in  our  activities  in 
exchange  for  downside  protection  on  investments. 

(f)  We  take  steps  to  ensure  that  public  shareholders 
have  the  appropriate  mechanisms  to  express  their  views  with 
techniques  such  as  cumulative  voting  for  directors  and 
special  board  committees  where  we  play  a  junior  or  no  role 
at  all. 


With  the  foregoing  in  mind,  I  would  like  to  offer 
you  our  views  with  respect  to  some  of  the  issues  your 
government  is  facing. 


Approach  to  Regulation 

We  believe  that  Government  has  two  options  with 
respect  to  structuring  a  regulatory  framework  for  the 
financial  services  sector.  The  first  is  to  provide  by  way 
of  regulation  a  pattern  of  industry  specialization  through 
the  erection  of  Industry  boundaries  and  limits  on 
activities.  The  second  is  to  impose  few  limits  on  the 
activities  of  institutions  with  the  degree  of  specialization 
being  determined  by  the  market  place.  To  date  Canadian 
regulators  have  opted  for  the  former,  by  dividing  the  finan¬ 
cial  services  sector  into  "four  pillars"  each  with  its  own 
set  of  core  activities  and  each  regulated  with  a  view  to  its 
specialized  mix  of  activities. 

Given  a  framework  which  appears  to  have  worked 
reasonably  well  in  the  past,  we  believe  that  the  existing 
framework  should  be  continued  but  updated  to  ensure  that  the 
financial  services  sector  becomes  more  competitive,  respon¬ 
sive  and  flexible  in  the  light  of  changing  market  and 
consumer  needs.  This  approach  permits  close  co-ordination 
between  the  powers  granted  to  each  Institution  and  its  mix 
of  assets  and  liabilities  and  gives  one  regulator  authority 
for  the  overall  conduct  of  each  of  the  pillars. 
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While  supporting  the  "four-pillar"  approach  we 
believe  there  is  need  for  expansion  of  the  powers  granted  to 
the  non-bank  institutions.  An  essential  difficulty  for  the 
non-bank  institutions  today  is  to  remain  efficient,  innova¬ 
tive  and  competitive  in  a  financial  system  which  strongly 
favours  the  major  chartered  banks  and  which  is  under  con¬ 
stant  surveillance  by  larger  financial  institutions  from 
abroad  seeking  and  finding  opportunities  to  enter  these 
markets . 


Competition 

Trilon  seeks  a  regulatory  framework  that  fosters 
competition  between  institutions  in  the  financial  services 
sector  responding  to  the  market  demand  of  consumers  for 
wider  choices  of  financial  services  on  both  a  personal  and 
commercial  level. 

Competition  within  the  financial  services  sector 
today  is  negatively  Impacted  by  the  size  of  the  major  bank¬ 
ing  institutions  relative  to  all  other  participants.  This 
problem  has  been  compounded  not  only  by  the  periodic 
updating  and  modernizing  of  the  rules  and  regulations 
governing  banking  institutions,  but  also  by  the  framework 
which  permits  banks  broad  powers  to  conduct  their  affairs, 
unless  specifically  restricted  from  doing  so.  Compare  this 
to  the  trust  Industry,  for  example,  where  the  last  major 
overhaul  of  trust  company  legislation  occurred  in  1912  and 
where  the  industry  is  by  its  legislation  permitted  to  carry 
out  only  a  limited  number  of  functions  specifically 
authorized  by  its  legislation.  The  same,  of  course,  holds 
true  for  insurance  company  legislation  which  was  last 
subjected  to  major  revision  in  1932  and  which  also  limits 
insurance  companies  activities. 

The  dynamic  change  which  has  occurred  in  the  busi¬ 
ness  environment,  especially  in  the  last  twenty  years,  has 
put  the  trust  and  Insurance  industries  with  their  outdated 
legislation  at  a  competitive  disadvantage  in  responding  to 
these  changes  with  new  products  and  services.  The  recurring 
revisions  to  the  Bank  Act,  while  undoubtedly  benefitting  the 
consumer  in  the  areas  of  consumer  loans,  residential  mort¬ 
gages  and  innovative  deposit  programs  have,  at  the  same 
time,  strengthened  the  competitive  position  of  the  chartered 
banks.  Given  this  and  the  rapid  change  produced  by  tech¬ 
nology  and  by  consumers  who  demand  more  choices,  better 
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service  and  who  are  not  afraid  to  change  traditional  alle- 
giances,  there  is  a  pressing  need  for  the  non-bank  financial 
sectors  to  be  given  more  flexibility  to  compete  and  inno¬ 
vate  . 

We  would  hope  that  in  consultation  with  the  par¬ 
ticipants,  a  comprehensive  review  of  trust  and  insurance 
industry  legislation  will  be  completed  with  a  view  to 
modernizing  that  legislation  in  order  to  allow  companies 
operating  in  those  areas  to  compete  more  effectively  amongst 
themselves  and  with  the  banking  sector.  Once  the  initial 
review  is  completed,  there  should  be,  as  exists  today  with 
banking  legislation,  a  comparable  periodic  review  of  all 
financial  services  sector  legislation  in  order  to  maintain  a 
competitive  Interface  among  the  institutions  making  up  the 
four  pillars. 

We  would  also  welcome  any  and  all  efforts  made 
toward  achieving  uniformity  of  legislation  at  the  provincial 
and  federal  levels. 

Finally,  and  perhaps  most  importantly  we  believe 
that  the  regulatory  revision  process  should  occur  in  a 
manner  that  is  not  disruptive  to  institutions  or  markets  to 
the  end  that  Investor  and  depositor  confidence  may  be  main¬ 
tained. 

Ownership 

Trilon  believes  that  no  restrictions  should  be 
placed  on  the  domestic  ownership  of  financial  services 
businesses . 

Our  principal  reasons  for  advocating  no  ownership 
restrictions  include: 

•  imposition  of  ownership  limitations  in  the  trust 
and  insurance  sectors  today  will  materially  n,e ga- 
tively  impact  the  property  rights  of  all  share¬ 
holders; 

•  responsible  major  shareholders  are  a  vital  part  of 
the  trust  and  insurance  industry  today  not  only 
because  they  provide  an  overwhelming  and 
irreplaceable  part  of  the  industry’s  risk  capital 
but  because  their  presence  results  in  greater 
accountability  of  management  to  the  benefit  of 


6 


other  shareholders  and  also  customers  and  the 
community  at  large; 

•  removal  of  responsible  major  Investors  will 
severely  Impair  the  ability  of  the  trust  and 
Insurance  Industries  from  becoming  a  more  viable 
competitive  alternative  to  the  banks  In  the 
Canadian  financial  Industry; 

•  proposals  for  the  Imposition  of  ownership  limita¬ 
tions  fall  to  recognize  the  fundamental  fact  that 
the  Interests  of  owners  of  any  business  and  of  the 
business  Itself  are  not  In  conflict,  rather  the 
Interests  of  both  are  to  maintain  the  good  reputa¬ 
tion  and  management  of  the  business  so  that  It  may 
achieve  continuing  growth  and  profitability  by 
providing  high  quality  products  and  services  on  a 
cost  efficient  basis  to  Its  consumers. 

Trllon  would  support  a  legislative  regime  under 
which  prior  regulatory  approval  would  be  necessary  before 
exceeding  certain  ownership  levels.  In  this  connection, 
Trllon  advocates  a  two-stage  process  where  regulatory 
approval  would  be  required  prior  to  exceeding  a  25%  voting 
or  equity  position,  and  again  before  a  50%  voting  or  equity 
position  Is  exceeded  with  approval  to  be  withheld  at  either 
level  If  the  applicant  does  not  meet  specified  standards  of 
responsibility,  reputation  and  substance.  Additionally,  we 
advocate  that  established  companies  maintain  a  minimum  25% 
public  float  combined  with  such  things  as  cumulative  voting 
and  other  measures  promoting  public  shareholder  democracy. 

Furthermore  we  would  support  a  requirement  for 
prior  regulatory  approval  of  all  directors  of  financial  ser¬ 
vices  sector  companies,  with  approval  to  be  withheld  If  any 
director  does  not  meet  specified  standards  of  respon¬ 
sibility,  reputation  and  substance. 


Conflicts  of  Interest 


Trllon  recognizes  the  need  for  all  financial  ser¬ 
vices  sector  legislation  to  provide  for  an  effective  frame¬ 
work  to  deal  with  potential  conflicts  of  Interest  of  all 
kinds.  Trllon  also  firmly  believes  that  ownership 
restrictions  are  not  the  appropriate  tool  for  resolving 
potential  conflicts  of  Interest.  Ownership  limitations 
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cannot  deal  with  the  many  potential  conflicts  that  can  and 
do  exist  between  a  company  and  such  constituents  as  direc¬ 
tors,  senior  officers  and  other  employees.  There  exists 
today  a  comprehensive  rational  system  of  regulation  which  is 
sufficient  to  deal  with  concerns  about  conflicts  of 
interest,  and  which  if  thought  necessary,  can  be 
strengthened  by  additional  provisions.  Included  in  this 
comprehensive  system  are: 

•  broad  powers  given  to  the  Superintendent  of 
Insurance  to  supervise  and  inspect  trust  and 
insurance  company  operations; 

•  tight  restrictions  on  the  investment  of  funds  in 
corporations  which  are  significant  shareholders  of 
such  companies  or  in  companies  in  which  a  signifi¬ 
cant  shareholder  thereof  has  a  substantial 
interest.  These  restrictions  are  much  more 
restrictive  than  those  applicable  to  chartered 
banks ; 

•  external  reviews  by  a  host  of  independent  parties 
including  provincial  securities  commissions,  rat¬ 
ing  agencies,  investment  dealers,  analysts, 
auditors  and  shareholders;  and 

•  accepted  principles  of  corporate  law  which  obli¬ 
gate  all  directors  of  such  companies  to  deal  with 
the  affairs  of  their  company  at  all  times  in  the 
best  interests  of  that  company.  These  principles 
apply  equally  to  all  directors,  including  those 
directors  nominated  by  major  shareholders. 

Trllon  would  welcome  changes  to  the  framework  which  would 
require  non-arm's  length  transactions  between  any  institu¬ 
tion  and  any  person  or  combination  of  related  persons 
holding  more  than  a  251  ownership  or  voting  interest  to  be 
specifically  approved  by  an  independent  group  of  directors 
of  the  institution  and  where  the  non-arm's  length  trans¬ 
action  involves  an  amount  in  excess  of  a  selected  per  cent 
of  the  institution's  assets  to  be  also  approved  by  a 
majority  vote  of  the  institution's  public  shareholders. 

In  fact.  Royal  Trustco  has  dealt  with  the  whole 
range  of  conflicts  by  creating  an  additional  committee  of 
its  board  known  as  the  Business  Conduct  Review  Committee. 
This  committee  is  comprised  solely  of  "outside"  directors 
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and  Is  charged  with  reviewing  business  conduct  and  ethics 
throughout  the  company  and  resolving  any  conflicts  arising 
between  the  Company  and  Its  various  constituents  from  time 
to  time. 


Concentration 

As  I  have  noted,  we  advocate  no  restrictions  on 
the  domestic  ownership  of  financial  Institutions;  however, 
we  acknowledge  that  this  position  also  raises  the  Issue  of 
concentration  of  economic  power.  In  this  respect.  It  has 
long  been  our  philosophy  to  diversify  our  resources  by  in¬ 
vesting  in  carefully  selected  areas  of  the  financial  ser¬ 
vices  sectors  where  we  feel  we  have  special  knowledge  and 
expertise.  These  Investments  have  been  made  In  world  class 
companies  which,  whilf  leaders  In  their  respective  busi¬ 
nesses,  do  not  dominate  any  particular  market.  As  I  have 
noted.  It  Is  our  plan,  over  time,  to  maintain  and  Increase 
public  ownership  In  the  companies  In  our  group  and  to  limit 
our  Investment  positions  to  50Z  despite  Investment  logic  to 
the  contrary.  This  does  allow  the  public  to  participate  in 
a  meaningful  way  In  the  rewards  of  our  major  operating  com¬ 
panies.  It  Is  our  view  that  the  presence  of  one  or  more 
significant  shareholders  In  any  public  corporation  is  a  very 
positive  factor  not  only  In  ensuring  the  ongoing  growth  and 
profitability  of  the  corporation  but  also  in  ensuring 
greater  accountability  for  management  to  the  benefit  of  all 
shareholders  and  the  other  constituents  of  that  corporation. 
This  view,  combined  with  our  approach  of  making  senior 
management  significant  stakeholders  In  the  companies  they 
operate,  we  believe  provides  an  effective  balance  between 
the  public  Interest  and  the  legitimate  Interests  of  majority 
shareholders. 

Finally,  we  believe  that  in  bringing  together  what 
Is  now  the  Trllon  family  of  companies  we  have  created  an 
additional  world  class  financial  group  able  not  only  to  pro¬ 
vide  a  unique  blend  of  financial  services  products  to 
Canadians  on  a  more  cost  efficient  basis  but  which  will  also 
be  able  to  compete  effectively  in  other  markets  in  the 
world . 


Solvency 
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financial  Institutions' 
and  depositor  confidence 
measures  to  place  closer 


that  the  requirement  for  invest 
be  maintained  and  we  would  suppo 
scrutiny  on  all  tests  of  flnanci 
solvency,  including  Improved  screening  standards  for  ent 
and  ongoing  operation  of  all  financial  services  sect 
activities.  We  believe  that  a  system  of  graduated  reg 

lation  should  be  introduced  to  focus  regulatory  resources 
institutions  whose  size,  newness  or  track  record  demo 
strates  closer  scrutiny  is  required. 
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Today  Canada  faces  the  challenge  of  competition  in 
a  world  market  that  is  rapidly  integrating  and  becoming 
truly  international.  We,  at  Trilon,  are  vitally  Interested 
in  the  opportunities  fo'r  growth  and  believe  the  road  to 
growth  and  economic  renewal  will  depend,  to  a  large  degree, 
upon  the  ability  of  our  financial  markets  to  adapt  and 
respond  to  change.  We  advocate  strongly  that  the  public 
policy  goal  of  increased  competition  can  be  fostered  by  a 
regime  that  allows  for  the  growth  of  the  non-bank  sector  and 
at  the  same  time,  ^e  hope  we  have  offered  some  viable 
answers  to  the  questions  this  growth  will  raise. 


In 

opportunity 
look  forward 
Government ' s 


conclusion,  my  colleagues  and  I  welcome 
to  participate  in  the  consultative  process 
to  the  dialogue  which  will  follow  from 
Initiative . 


the 

and 

your 


Yours  very  truly. 
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TRUST  COMPANIES  ASSOCIATION  OF  CANADA 
LASSOCIATION  OeS  COrMP^GNitS  DE  FIDUClE  DU  CANADA 


EXECUTIVE  SUMMARY 

The  Task  Force  has  raised  a  wide  range  of  issues  in  the 

Interim  Report.  The  following  summarizes  our  views. 

1.  Government  and  The  Market 

-  the  market  must  be  relied  upon  to  the  greatest  possible  extent 
in  determining  the  future  structure  of  the  financial  services 
industry 

-  government  intervention  must  be  designed  to  minimize  distortions 
in  the  allocation  of  financial  resources  and  at  the  same  time 
provide  effective  protection  for  the  users  of  financial  services. 

2.  The  Changing  Environment 

-  The  shapes  of  Canadian  financial  markets  and  institutions 
are  being  moulded  by  several  powerful  forces:  technology; 
increasing  sophistication  of  the  users  of  financial  services; 
increasing  concentration  of  savings  in  institutions;  regulatory 
reform  and  the  lack  of  co-ordination  of  existing  regulatory 
regimes  among  the  various  Canadian  jurisdictions. 

-  These  forces  will  combine  to  bring  about  major  changes  in 
financial  intermediation  over  the  next  decade. 

3.  The  Issues: 

a)  Conflict  of  Interest 

-  This  is  a  central  issue  to  be  addressed  in  regulatory 
reform.  New  regulations  must  be  stringent  and  effective. 

-  We  do  not  believe  that  conflict  of  interest  can  be  legislated 
out  of  existence  nor  that  attempts  to  do  so  via  ownership 
restrictions  or  blanket  prohibitions  of  classes  of  trans¬ 
actions  will  be  successful. 

-  Restrictions  on  the  ownership  of  individual  institutions 
are  neither  necessary  nor  appropriate  means  for  dealing 
with  conflict  of  interest  problems. 

-  We  believe  that  much  more  emphasis  must  be  placed  on 

mechanisms  which  vest  clear  responsibility  and  authority 
for  resolving  conflict  of  interest  issues  with  the  management. 
Directors  and  outside  advisors  of  affected  companies. 
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-  ii  - 

-  Individual  responsibility,  an  effective  legislative  framework 
of  conflict  of  interest  rules,  full  disclosure  and  careful 
monitoring  are  the  most  promising  bases  from  which  to 
approach  the  problem. 

Solvency 

-  The  primary  objectives  of  legislation  and  regulation 
in  the  financial  services  area  should  be  protection  and 
maintenance  of  investor  and  depositor  confidence  and 
the  assurance  of  a  fair  and  competitive  market  environment. 

-  The  main  problem  faced  today  in  the  field  of  financial 
intermediation  is  that  legislation  and  regulation  are 
failing  to  provide  adequate  monitoring  and  supervision 
of  the  industry. 

Capital  Market 

-  The  essence  of  the  "four  pillars"  concept  should  be  preserved 
while  at  the  same  time  allowing  financial  institutions 
greater  flexibility  to  adapt  to  changing  market  realities. 

Concentration 

-  There  is  no  solid  evidence  to  support  the  view  that  there 
is  excessive  concentration  -in  the  financial  services  industry 
today. 

-  Concerns  about  future  concentration  can  best  be  dealt 
with  through  ensuring  a  competitive  marketplace  with 
freedom  for  new  firms  to  enter. 

-  New  technology  and  improved  communications  will  enhance 
competition  and  act  against  concentration. 

Regulatory  Approach 

-  The  "four  pillars"  concept,  applied  in  a  flexible  and 
sensible  way  so  as  to  allow  for  necessary  adaptation 
by  financial  institutions,  should  remain  the  basis  for 
regulation  in  Canada. 
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-  iii  - 

-  Within  a  sound  legislative  framework,  greater  reliance 
must  be  placed  on  the  management,  Directors  and  outside 
advisors  of  financial  institutions  in  ensuring  fairness 
and  equity  for  the  users  of  financial  services. 

”  There  is  a  need  for  much  greater  co-operation  between 

the  various  regulatory  bodies  in  Canada,  as  well  as 
a  need  to  ensure  much  closer  co-ordination  of  the  legislation 
and  regulations  imposed  by  the  federal  and  provincial 
governments.  Everything  possible  must  be  done  to  prevent 
further .  fragmentation  of  an  already  small  national  financial 
marketplace. 

Jurisdiction 

-  There  is  an  urgent  need  to  prevent  an  interprovincial 

and  federal-provincial  clash  of  legislative  and  regulatory 
approaches  in  the  field  of  financial  services/  This  may 
require  require  some  form  of  national  co-ordinating  agency 

to  work  towards  consistency  and  co-operation  among 
the  respective  jurisdictions  and  sectors  of  the  industry. 

Ownership 

-  We  see  no  need  for  an  extension  of  ownership  restrictions 

to  financial  institutions  not  already  subject  to  them. 
There  is  no  evidence  of  substance  to  support  the  contention 
that  closely  held  institutions  are  any  more  a  threat 

to  a  sound  financial  system  than  are  widely  held  institutions 
under  the  control  of  management.  Ownership  restrictions 
do  not  contribute  to  either  a  more  efficient  allocation 
of  financial  resources  or  greater  consumer  protection. 

Consumer  Demand,  The  Market  Outlook  and  Technology 

-  The  trust  industry  strongly  believes  that  the  consumer 
will  determine  the  shape  of  the  financial  services  industry 
of  the  future.  We  do  not  think  that  government  should 
play  a  directive  role  in  this  regard.  Governments  should 
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act  to  ensure  fair  and  free  competition  and  solid  protection 
of  the  consumers  of  financial  services,  apart  from  this 
market  forces  should  dictate  the  shape  of  things  to  come. 


TRUST  companies  ASSOCIATION  OF  CANADA 
LASSOCIATION  0£S  COMPACNIES  D£  FIDUClE  OU  CANADA 


INTRODUCTION 


The  Trust  Companies  Association  of  Canada  welcomes  this 
opportunity  to  express  it's  views  on  the  broad  range  of  important 
issues  set  out  in  the  Interim  Report  of  The  Ontario  Task  Force  on 
Financial  Institutions.  The  rapid  and  far  reaching  changes  transforming 
the  financial  services  industry  make  the  work  of  the  Task  Force  both 
timely  and  significant.  Public  policy  has  not  kept  pace  with  market 
developments  in  the  recent  past.  It  is  urgent  that  existing  legislation 
relating  to  financial  services  and,  in  particular,  to  the  trust  industry 
be  revised  and  modernized  at  the  earliest  possible  opportunity  in 

order  to  allow  institutional  adjustment  and  improved  service  to  consumers. 

At  the  same  time,  it  is  vital  that  any  changes  to  the 
legislative  and  regulatory  environment  be  carefully  considered  so 

as  to  ensure  that  the  resulting  regime  provides  both  enhanced  protection 
for  the  users  of  financial  services  and  increased  flexibility  for  future 
institutional  adaptatioa  to  emerging  market  realities.  In  this  regard, 
the  Association  finds  the  recommendation  in  the  Interim  Report  relating 

to  the  control  of  conflict  of  interest  situations  somewhat  precipitous. 

• 

We  do  not  believe  that  it  reflects  sufficient  awareness  of  the  current 
operations  of  a  large  number  of  financial  institutions.  Furthermore, 
we  are  concerned  with  the  view  that  the  proper  regulatory  response 
to  this  important  issue  is  to  be  found  in  blanket  prohibitions  of  broad 
classes  of  transactions.  This  matter  will  be  dealt  with  in  greater 
detail  in  a  later  section  of  this  submission  but  we  felt  that  the 
recommendation  has  raised  sufficient  concern  to  require  this  statement 
to  be  made  at  the  outset. 

The  Association  was  also  surprised  by  what  we  perceive 

as  the  narrow  focus  of  the  interim  recommendations.  We  view  the  mandate 
of  the  Task  Force  to  be  the  full  range  of  financial  services.  Yet  the 
Report  seemed  to  single  out  the  trust  industry  in  many  areas.  We 
feel  that  this  overlooks  the  problems  which  exist  in  other  industry 

sectors,  for  example,  the  credit  unions.  It  is  hoped  that  the  final 
Report  of  the  Task  Force  will  correct  this  situation. 
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While  it  is  understood  that  "banks  and  banking"  fall  outside 

provincial  jurisdiction,  we  feel  that  this  important  component  of  the 

financial  services  industry  cannot  be  neglected  if  the  Task  Force 
report  is  to  truly  respond  to  its  mandate.  This  is  especially  relevant 
in  the  area  of  the  co-ordination  of  legislative  and  regulatory  regimes 

in  Canada.  We  urge  the  Task  Force  to  take  a  broad  view  in  this 

regard. 
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GOVERNMENT  AND  THE  MARKET 

1.1  The  Association  is  of  the  view  that  the  primary  objective 

of  the  financial  and  capital  markets  is  to  facilitate  the  efficient 
allocation  of  financial  resources  between  savers  and  borrowers. 
This  requires  that  the  marketplace  be  relied  upon  to  the  greatest 
possible  extent  in  determining  institutional  structures  and  the 
nature  and  extent  of  services  to  be  provided.  This  is  not  to 

say  that  intervention  by  governments  into  this  domain  is  not 
necessary;  it  clearly  is.  Rather,  it  is  to  say  that  such  intervention 

must  be  designed  so  as  to  minimize  the  distortion  which  is  created 

in  the  allocation  of  financial  resources,  and  in  the  ability  of 
financial  institutions  to  adapt  to  the  changing  demands  of  the 

marketplace. 

1.2  At  the  same  time.,  certain  conditions  must  be  satisfied 

■  if  the  market  is  to  perform  properly.  Central  among  these  is 

the  requirement  that  there  be  confidence  on  the  part  of  the  users 
of  financial  services  in  the  fairness  and  stability  of  market 

relationships  and  in  the  integrity  of  market  players.  In  an 

uncertain  world,  this  confidence  is  strengthened  by  the  existence 
of  a  healthy  level  of  competition  and  appropriate  and  well  designed 
regulation  which  provides  protection  and  some  measure  of  safety 
for  the  assets  of  consumers. 

1.3  The  primary  objective  of  government  regulation  should 

therefore  be  to  balance  the  necessary  interplay  of  free  market 

forces  with  an  effective  framework  of  protective  arrangements. 
It  is  from  this  orientation  that  our  brief  will  respond  to  the 

issues  and  challenges  put  forward  in  the  Interim  Report  of  the 

Task  Force. 
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THE  CHANGING  ENVIRONMENT 


2.1  Financial  markets  and  institutions  are  undergoing  extensive 
and  fundamental  change  throughout  the  western  world.  Institutional 
structures  which  have  served  well  in  the  past  are  coming  under 
increasing  pressure  to  change  and  adapt  to  the  new  market 
realities.  The  adequacy  and  effectiveness  of  legislative  and 
regulatory  arrangements ,  which  have  long  been  depended  upon 
to  guide  the  way  in  which  business  is  done  and  consumers  protected, 
are  also  being  called  into  question. 

2.2  Technology 

One  of  the  most  fundamental  forces  for  change  is  the  rapid 
development  of  new  technology  and  its  application  to  the  field 

of  financial  intermediation.  Technology  promises  to  revolutionize 
the  way  in  which  business  is  done  and  at  the  same  time  greatly 
expand  the  ‘number  and  range  of  potential  suppliers  of  financial 
services.  Enormous  amounts  of  physical  and  human  capital  are 
threatened  with  obsolescence  in  the  process.  Traditional  local 
and  regional  market  boundaries  are  crumbling  as  instantaneous 
communication  increases  the  potential  competitive  options  for 
users  of  services.  International  markets,  which  already  serve 
large  users,  could  one  day  be  available  to  the  vast  majority. 

2.3  Mounting  competitive  pressures  and  the  costs  of  installing 

new  technology  will  squeeze  profit  margins,  increasing  the  pressure 
for  innovation  and  expansion  into  new  fields.  To  a  growing 

degree  financial  institutions  will  find  themselves  becoming 
increasingly  fee  based.  Computerization  could  allow  consumers 

to  access  financial  services  from  their  homes  making  extensive 

branch  networks  unnecessary,  and  improving  the  service  available 
in  small  communities  and  rural  areas.  In  such  an  environment 

there  will  be  no  safe  haven  for  the  inefficient,  and  regulatory 
regimes  which  impose  inefficiency  on  institutions  may  precipitate 

their  decline  or  failure. 
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2.4  Consumers 

A  second  major  force  affecting  financial  markets  is  the 
increasing  sophistication  of  consumers  of  financial  services. 
At  the  corporate  level,  large  firms  are  going  directly  to  the 
market,  bypassing  financial  institutions  in  the  process.  As  technology 
develops,  this  option  will  undoubtedly  become  available  to  a 
growing  number  of  smaller  firms.  Customers  are  demanding  a 
wider  range  of  specialized  services  tailored  to  their  specific 
needs.  In  a  growing^  number  of  instances  these  services  cut 

across  traditional  institutional  lines.  The  ability  to  provide 
these  services,  either  singly  or  in  concert  with  others  through 

networking  arrangements,  may  be  the  key  to  success  or  failure 
for  individual  firms  and  for  whole  industry  segments. 

2*5  Demographics 

Coupled  with  the  increasing  sophistication  of  consumers 
are  the  changing  demographic  patterns  of  Canadian  society. 

These  are  giving  rise  to  dramatic  shifts  in  demand  patterns 
for  financial  services.  Reductions  in  housing  starts  will  mean 

reduced  demands  for  mortgage  financing.  An  aging  population 
will  mean  demands  for  new,  different  and  more  personalized 

retirement  income  options.  The  need  for  increased  entrepreneurship 
will  necessitate  expanded  equity  financing  opportunities.  All 

of  these  changes  and  more  will  require  that  financial  institutions 
be  ready  and  able  to  innovate  and  adapt  to  change. 

2.6  Deregulation 

Another  important  force  is  the  wave  of  deregulation  or 

regulatory  reform  which  is  taking  place  in  neighbouring  markets. 
Our  markets  have  been  largely  prevented  from  adjusting  to  the 
new  realities  of  the  world  marketplace.  This  fact  is  not  only 
constraining  the  abilities  of  our  financial  institutions  to  compete 
at  home  and  abroad,  it  is  also  imposing  unnecessary  costs  on 

the  consumers  of  financial  services.  Legislators  and  regulators 
have  simply  not  been  able  to  keep  pace  with  the  changes  in 
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financial  •  intermediation.  Given  the  nature  of  the  legislative 
and  regulatory  process,  there  is  no  reason  to  believe  that  this 
will  improve  in  the  future  except  through  adoption  of  much  more 
flexible  and  adaptable  regulatory  regimes. 

2.7  Jurisdictional  Responsibilities 

A  related  issue  is  that  many  financial  institutions  in 
Canada  are  subject  to  different,  and  often  competing,  regulatory 
regimes  at  the  federal  and  provincial  levels.  There  is  significant 
overlapping  in  jurisdictional  responsibilities  which  has  lead 
to  a  confusing  patchwork  of  demands  on  affected  institutions. 
Worst  of  all,  there  Is  no  coherent  mechanism  for  co-ordinating 
the  efforts  of  the  various  governments  and  there  appears  to 
be  a  growing  tendency  to  disparity  as  various  provinces  move 
in  different  regulatory  directions.  This  is  highly  destabilizing 
in  an  'already  small  national  marketplace.  It  is  imperative  that 
there  be  greater  uniformity  and  national  co-ordination  of  legislative 
and  regulatory  initiatives  if  balkanization  of  the  Canadian  financial 
intermediation  system  is  to  be  avoided. 

2.8  Savings 

Finally,  the  growing  concentration  of  savings  in  institutions 
coupled  with  the  regulatory  constraints  on  institutional  investing 
have  further  impeded  the  ability  of  markets  to  adapt  to  the 
changing  needs  of  consumers.  This  concentration  of  saving  has 
tended  to  reduce  the  availability  of  funds,  especially  in  the 
form  of  equity,  to  small  and  medium  sized  businesses.  Because 
of  the  need  of  large  institutions  to  move  a  significant  volume 
of  funds  in  order  to  have  any  impact  on  their  rates  of  return, 
the  market  has  also  tended  to  become  more  volatile  and  precipitous 
in  its  behaviour.  There'  is  a  pressing  need  to  revise  the  regulatory 
structures  in  order  to  allow  alternatives  to  institutionalization 
as  well  as  to  provide  for  greater  investment  flexibility. 

2.9  With  these  forces  and  constraints  in  play,  it  is  difficult 
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to  say  what  the  system  of  financial  intermediation  services  will 
look  like  in  the  future.  It  is  clear,  however,  that  it  must  mould 
itself  to  the  wants  and  needs  of  the  consumer.  Uncoordinated 
regulatory  structures  which  are  inflexible  and  fail  to  allow 
institutions  to  adapt  can  only  impose  inefficiency  on  the  system 
and  reduce  the  competitive  abilities  of  individual  firms.  They 
will  also  contribute  little  to  effective  protection  for  the  consumer. 
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THE  ISSUES 


CONFLICT  OF  INTEREST 


3.1  The  Association  strongly  believes  that  resolution  of  the 

conflict  of  interest  question  is  central  to  regulatory  reform  in 
the  financial  services  area.  Public  confidence  in  the  financial 
system  can  be,  and  is,  damaged  where  consumers  are  affected 
by  improper  dealings  involving  conflict  of  interest.  The  trust 

industry  has  long  been  a  proponent  of  stringent  regulatory  provisions 
in  this  area.  ' 

3.2  The  Interim  Report  indicates  that  suggested  solutions  to 

the  conflict  of  interest  problem  range  from  legislative  provisions 
which  prevent  conflicts  from  arising  to  statutory  prohibitions 
against  acting  in  situations  where  there  may  be  a  conflict. 
We  are  concerned  with  the  perspective  of  the  Task  Force  on 

this  issue  in  that  it  appears  to  ignore  options  which  have  figured 
prominently  in  other  recent  discussions  of  the  conflict  of  interest 
problem.  It  is  clear  from  historical  experience  that  conflict 

of  interest  situations  cannot  be  legislated  away:  they  occur 
frequently  in  all  sectors  of  the  financial  services  industry. 

What  is  required  is  a  system  to  ensure  to  the  greatest  extent 

possible  that  abuses  do  not  occur  in  such  situations. 

3*3  We  refer  the  Task  Force  to  the  provisions  in  the  Bank 

Act,  as  well  as  to  the  Ontario  Government's  Proposals  for  Revision 
of  the  Loan  and  Trust  Corporation  Legislation  and  Administration 
in  Ontario  tabled  in  the  Legislature  in  November  1983.  and  the 

subsequent  report  on  the  proposals  tabled  by  the  Standing  Committee 
on  Administration  of  Justice  in  May  1984.  The  approach  suggested 

in  the  Ontario  documents  to  deal  with  conflict  of  interest  is 

summarized  in  the  following  quotation: 

To  prevent  the  reoccurrence  of  recently  discovered  abuses, 

a  multifaceted  approach  is  proposed  involving  not  only 
a  more  active  and  stringent  regulatory  process  but  also 

increased  self-policing,  sounder  and  more  prudent  business 
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practices  and  an  increased  awareness  of  their  respective 
responsibilities  by  directors,  managers,  lawyers,  auditors, 
valuators  and  other  advisors. 

(Page  10;  Proposals  for  Revision  of  the  Loan  and  Trust 
Corporation  Legislation  and  Administration  in  Ontario.) 

3.4  The  proposals  do  include  certain  areas  of  outright  prohibition. 

However,  in  its  review,  the  Standing  Committee  would  not  support 
the  notion  of  blanket  prohibitions.  Nor  would  the  Standing  Committee 
agree  to  requiring  prior  approval  of  transactions  by  the  regulatory 
authorities.  Their  view  was  that,  while  disclosure  of  certain 
classes  of  transactions  should  be  required,  prior  approval  involved 
excessive  regulatory  intervention  into  the  traditional  areas  of 

responsibility  of  boards  of  directors.  With  strengthened  and 
clarified  responsibilities  placed  on  directors  and  others,  the 
Standing  Committee  felt  that  sufficient  control  of  abuses  in  conflict 
of  interest  situations  could  be  achieved.  The  Association  strongly 
endorses  this  view  of  the  Standing  Committee  as  expressed  in 
the  following  quotation  from  its  report: 

"there  is  a  need  to  vest  clear  responsibility  and  authority 
with  the  boards  of  directors  and  management  of  regulated 
companies,  while  leaving  overriding  supervisory  authority 

with  the  Registrar."  (p.9) 

3.5  The  approach  recommended  by  the  Standing  Committee  has 

recently  been  proposed  for  regulation  of  conflicts  of  interest 

in  the  securities  industry  of  the  United  Kingdom.  In  the  White 
Paper  on  Financial  Services  in  the  United  Kingdom  tabled  in 
the  British  Parliament  in  January  1985,  the  Government  puts 
forward  a  sweeping  series  of  proposals  which  would  specify 

in  detail  the  behaviour  expected  of  those  who  engage  in  the 
securities  business.  While  there  are  prohibitions  of  certain  unfair 
practices,  there  is  an  aversion  to  dealing  with  conflict  situations 
through  ownership  restrictions  or  blanket  prohibitions  of  classes 
of  transactions.  Indeed,  with  regard  to  ownership,  the  British 
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have  recently  removed  the  stringent  ownership  restrictions  which 
formerly  applied  to  firms  operating  in  the  investment  and  securities 
fields . 


3.6  The  Association  favours  a  greater  reliance  on  the  principle 
of  individual  responsibility  coupled  with  improved  and  more 
timely  disclosure  of  information  for  dealing  with  conflict  of  interest 
problems,  as  was  espoused  by  the  Standing  Committee  on 
Administration  of  Justice  and  the  new  British  proposals  for  their 
securities  industry.  We  do  not  support  the  sweeping  use  of  prohibitive 
legislation  and  regulatory  intervention  in  this  area.  Such  an 
approach  greatly  reduces  the  flexibility  of  markets  but,  more 
importantly,  it  promises  to  be  ineffective  in  protecting  the  interests 
of  consumers. 

3.7  In  situations  where  conflict  of  interest  is  inherent.  we 

propose  that  the  system  of  "Reinforced  Chinese  Wall"  be  adopted 
to  guide  individual  behaviour,  and  that  these  be  recognized 
in  legislation  and  strictly  enforced.  The  term  "Chinese  Wall" 
refers  to  a  requirement  that,  in  situations  where  there  is  potential 
for  conflict  of  interest  such  as  where  a  firm  engages  in  both 

commercial  lending  and  fiduciary  functions,  there  be  a  functional 
separation  of  the  conflict  areas  and  that  investment  information 
not  be  allowed  to  flow  between  the  areas  where  the  potential 
conflict  exists.  A  "Reinforced  Chinese  Wall"  adds  to  this  the 
requirement  that  once  a  potential  conflict  has  been  identified, 

a  company  wide  prohibition  be  imposed  on  behaviour  which  would 
tend  to  activate  the  conflict. 

3.8  "Chinese  Walls"  have  been  used  in  other  countries  in  dealing 

with  the  problem  of  conflict  of  interest  for  a  very  long  time. 

"Reinforcing"  the  Walls  by  adding  the  company  wide  prohibition 

of  any  action  which  would  activate  conflict  increases  their  effective¬ 
ness.  We  believe  that  this  approach  has  much  to  offer  and  recommend 
it  to  the  Task  Force  for  consideration. 
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A  working  example  of  how  an  individual  firm  an  approach 
the  conflict  of  interest  is  given  by  the  structure  and  operations 
of  the  Business  Conduct  Review  Committee  of  the  Board  of  Directors 
of  Royal  Trustco.  This  Committee  is  made  up  entirely  of  Directors 
who  are  independent  of  the  firm's  major  shareholders  and  is 
charged  with  the  responsibility  of  preparing  and  monitoring 

a  Code  of  Business  conduct.  This  includes  auditing  business 

ethics  within  the  company  and  resolving  all  potential  or  possible 
conflict  of  interest  situations  relating  to  employees,  directors, 
or  major  shareholders.  In  addition  to  these  types  of  conflicts, 
the  Business  Conduct  Review  Committee  has  established  guidelines 
for  dealing  with  loan  and  investment  transactions.  In  this  regard 
the  Committee  has  guidelines  for  identifying  and  dealing  with 
significant  business  transactions  involving  material  conflicts 

of  interest.  This  Committee  complements  an  Investment  Committee 
made  up  of  a  majority  of  independent  Directors  which  reviews 
investment  decisions  and  policy  for  both  corporate  and  client 
funds.  The  Investment  Committee  is  by  its  terms,  bound  to  refer 
"related  party"  transactions  to  the  Business  Conduct  Review 
Committee.  It  should  be  noted  that  other  trust  companies  have 
established  similar  structures  or  are  in  the  process  of  doing 

so.  We  suggest  that  the  Task  Force  consider  such  mechanisms 
as  altneratives  to  the  prohibitive  approach  reflected  in  the 
recommendations  of  the  Interim  Report. 
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SOLVENCY 


4.1  The  Task  Force  has  indicated  that  ensuring  the  solvency 

of  financial  institutions  is  one  of  the  two  primary  objectives 

of  the  regulatory  system;  the  other  being  the  promotion  of  efficiency. 
Certainly  solvency  is  related  to  public  confidence  in  financial 
intermediation  and  the  objective  of  any  regime  regulating  the 
solvency  of  financial  institutions  ought  to  be  the  protection 
and  maintenance  of  investor  and  depositor  confidence. 

4.2  Several  approaches  to  depositor  and  investor  protection 

have  been  followed  in  the  past.  Governments  have  introduced 
systems  of  legislation  and  regulation  which  call  for  the  establishment 
and  enforcement  of  minimum  standards  for  the  conduct  of  business. 
They  have  also  provided  for  the  establishment  of  "insurance" 
funds  to  reimburse  consumers  who  incur  losses  in  dealing  with 
particular  institutions.  At  times  these  insurance  arrangements 
have  been  operated  by  industry  groups,  others  have  been  administered 
and  supervised  by  .a  government  agency.  Together,  regulation 
of  business  conduct  and  insurance  have  provided  the  assurances 

required  by  the  public  to  permit  the  efficient  functioning  of 

markets. 

4.3  The  problem  faced  today  in  the  field  of  financial  intermediation 

is  that  the  systems  of  legislation  and  regulation  are  failing 

to  provide  adequate  monitoring  and  supervision  of  the  industry. 
The  result  has  been  that  individual  firms  have  been  allowed 
to  get  into  difficulty  and  impose  substantial  losses  on  the  deposit 
insurance  fund.  These  difficulties  have  arisen  for  many  reasons, 
ranging  from  misdealing  by  the  management  of  particular  firms 
to  the  vulnerability  of  particular  investment  portfolios  to  changes 
in  general  economic  conditions.  Whatever  the  cause,  there  is 
a  general  belief  that  many  of  the  resulting  losses  could  have 
been  avoided  had  our  regulatory  system  operated  as  the  public 
had  been  led  to  believe  that  it  would. 
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These  events  have  indicated  the  need  for  much  improved 
disclosure  to  both  regulatory  and  supervisory  bodies  and  the 
public  in  general;  greater  flexibility  in  allowing  portfolio  adjust¬ 
ments  by  institutions,  as  well  as  improvements  to  the  system 
of  deposit  insurance.  In  this  latter  area,  the  federal  Minister 
of  State  for  Finance  has  established  a  private  sector  committee 
to  investigate  the  problems  and  make  recommendations.  The  Trust 
Companies  Association  has  made  a  submission  to  the  Minister 
in  this  regard.  This  brief  examines  the  full  range  of  questions 
dealing  with  the  adequacy  of  current  regulatory  and  supervisory 
controls;  the  manner  in  which  insolvent  institutions  should  be 
dealt  with;  much  improved  disclosure  of  information  by  institutions; 
the  implications  of  the  implicit  guarantee  against  failure  provided 
by  the  federal  government  to  certain  of  the  financial  institutions; 
among  other  things.  In  addition,  we  carefully  consider  the  way 
in  which  insurance  premiums  should  be  established;  the  extent 
of  insurance  coverage  and  its  effects  on  depositor  behaviour, 
and  whether  or  not  depositors  should  be  asked  to  share  in  the 
risk  of  loss  under  the  insurance  arrangement.  Rather  than  repeat 
this  material  here,  we  refer  the  Task  Force  to  our  submission, 
which  we  attach  as  Appendix  "A".  The  Association  believes  as 
well  in  the  introduction  of  improved  screening  standards  and 
higher  capital  limits  for  entry  into  the  trust  business.  The  Association 
believes  in  a  programme  of  graduated  regulation  which  would 
concentrate  regulatory  resources  on  institutions  having  regard 
to  their  size,  length  of  operation  or  performance  record. 
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CAPITAL  MARKET 


5.1  There  have  been  growing  concerns  with  the  ability  of  the 

Canadian  capital  market  to  meet  the  demands  for  the  long  term 
and  permanent  financing  necessary  to  facilitate  future  economic 
growth.  These  concerns  have  arisen  for  a  number  of  reasons, 
the  principal  ones  being  the  capitalization  of  the  firms  now 
in  the  securities  industry,  the  restrictions  on  their  ability  to 
draw  on  outside  sources  of  capital  and  the  restrictions  on  entry 
into  the  industry  placed  upon  other  financial  intermediaries. 

5.2  The  Ontario  Securities  Commission  held  public  hearings 

into  this  and  related  issues  early  in  the  year,  and  has  just 
released  its  report  and  recommendations.  These  recommendations, 
which  address  a  number  of  the  questions  raised  in  the  Interim 
Report  of  the  Task  Force,  would,  if  adopted  by  the  Ontario 

Government,  mean  substantial  changes  in  the  onerations  of  investment 
firms. 

5.3  The  Commission  contends  that  its  recommendations  preserve 

the  integrity  of  the  "four  pillars"  concept.  However,  the  rationale 
for  the  four  pillars  concept  rests  on  the  dual  arguments  that 
functional  separation  of  the  sectors  is  necessary  to  protect  the 
stability  of  the  financial  services  industry  and  that  interactions 
between  the  areas  must  be  restricted  due  to  the  presence  of 
inherent  conflicts  of  interest.  We  view  the  Commission's  recommend¬ 
ations  as  allowing  the  potential  for  at  least  partial  integration 

of  the  securities  industry  with  the  other  three  pillars.  In  our 
view,  this  would  appear  to  undermine  the  integrity  of  both  of 
these  arguments. 

5.4  The  trust  industry  has  long  been  of  the  opinion  that  the 

four  pillars  concept,  applied  in  a  flexible  and  sensible  way, 
has  served  Canada  well.  The  recommendations  of  the  Ontario 
Securities  Commission  seem  to  us  to  run  counter  to  this  concept 
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while  at  the  same  time  not  allowing  for  full  and  open  competition 

among  the  various  intermediaries.  It  is  hard  to  see  where  the 
advantages  for  Canadian  institutions  lie  in  the  suggested  approach. 
They  are  restricted  from  full  access  to  the  securities  business, 

but  they  are  allowed  sufficient  access  to  compromise  the  principles 
upon  which  our  financial  services  industry  has  been  founded. 

We  hope  that  the  Task  Force  will  look  carefully  at  these  concerns 
in  preparing  its  final  report  and  recommendations.  We  support 
flexibility  in  the  application  of  the  four  pillars  concept  but 
want  to  ensure  that  this  be  provided  in  a  way  that  preserves 

the  reality  of  the  essential  separation  of  core  functions. 


TRUST  COMPANItS  ASSOCIATION  OF  CANADA 
ASSOCIATION  0£S  COMPACMtS  0£  FIDUCiE  DU  CANADA 


-  16  - 

CONCENTRATION 


6.1  The  Interim  Report  has  raised  the  issue  of  concentration 
of  ownership  in  the  financial  services  industry,  and  the  concern 
that  this  could  increase  should  there  be  further  erosion  of  the 
four  pillars.  The  trust  industry  appreciates  this  concern,  and 
believes  that  it  is  a  situation  which  requires  careful  monitoring; 
especially  with  regard  to  the  banks  which  have  achieved  a  massive 
presence  in  the  Canadian  market. 

6.2  Abuse  of  Power 

We  do  not  believe  that  it  is  concentration  of  ownership 
per  se  which  is  of  concern  to  Canadians  so  much  as  the  abuse 
of  the  power  which  is  at  times  associated  with  such  concentration. 
In  our  view,  such  abuses  of  power  are  more  properly  dealt  with 
through  effective  regulation  of  business  practices  than  through 
restrictions  on  ownership. 

6.3  It  is  important  to  focus  any  discussion  of  concentration 
not  only  in  terms  of  concentration  of  ownership,  but  also  in 
regard  to  concentration  of  market  share.  The  Association  submits 
that  the  relevant  market,,  when  considering  concentration,  is 
the  whole  financial  services  market,  including  the  banking  sector. 
In  this  connection  the  banking  industry  greatly  dominates  the 
market  for  financial  services  and  it  is  submitted  that  permitting 
increased  growth  in  the  trust  industry  would  not  result  in  further 
concentration  so  much  as  it  would  reduce  concentration  in  the 
financial  services  sector  and  promote  much  needed  competition. 

6.4  Competition  and  Consumer  Interests 

The  criteria  which  should  be  used  to  evaluate  this  issue 
are  those  which  were  set  out  in  the  introduction  of  this  brief; 
namely,  the  strengthening  of  competition  and  the  protection  of 
consumer  interests.  It  is  not  clear  that  either  of  these  objectives 
is  promoted  by  provisions  aimed  at  constraining  concentration 
in  and  of  itself.  Competition  is  not  necessarily  a  matter  of  numbers. 
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In  theory,  so  long  as  consumers  have  access  to  two  firms,  neither 
of  which  has  an  advantage  over  the  other  in  the  marketplace, 
there  can  be  effective  competition.  This  would  be  especially 
true  in  a  market  where  the  product  offered  by  competing  firms 
was  very  nearly  identical,  as  is  the  case  with  money,  and  where 
rapid  technological  advancement  promised  to  expand  the  alternatives 
available  to  consumers. 

6.5  Economies  of  Scale 

The  Task  Force  has  noted  that  viewing  concentration  of 
ownership  as  the  problem  may  lead  to  policies  which  inhibit 
existing  firms  from  realizing  economies  of  scale  associated  with 
large  size.  Available  evidence  would  not,  however,  suggest  that 
this  is  an  issue  in  the  domestic  Canadian  market  today.  Specifically, 
there  is  not  much  evidence  to  suggest  that  significant  scale 
economies,  i.e.  declining  average  costs,  are  possible  once  a 
financial  institution  has  reached  $500  million  to  $1  billion  in 
assets,  and  we  have  a  large  number  of  institutions  of  this  size 
and  larger.  From  another  perspective,  neither  does  this  evidence 
support  the  notion  that  greater  size  or  concentration  would  be 
required  on  efficiency  grounds  in  order  to  be  competitive  in 
the  domestic  market.  However,  this  may  not  be  the  case  in  respect 
of  the  international  market. 

6.6  The  Interim  Report  also  raises  the  issue  of  whether  or 

not  an  increase  in  concentration  would  reduce  the  breadth  of 
services  available  to  consumers  or  threaten  the  presence  of 
specialists  in  the  market.  Based  on  the  observations  we  made 
at  the  outset  of  this  brief  relating  to  the  rapid  advancement 
of  technology  and  communication  and  the  increasing  demand 

for  specialized  and  customized  services  by  consumers  of  financial 
services  we  do  not  believe  either  of  these  outcomes  is  likely 


to  occur. 
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6.7  Technology 

The  effects  of  technology  are  perhaps  most  important  here. 
As  the  electronic  marketplace  becomes  a  reality,  the  costs  of 
entry  into  most  sectors  of  the  service  industry  should  decline. 

At  the  same  time,  the  potential  market  which  can  be  reached 
by  specialized  suppliers  will  expand.  Financial  services  are 
no  exception.  As  such,  specialists  should  be  more  able  to  take 

advantage  of  market  niches  in  the  future  than  has  been  the 
case  in  the  past.  If  this  scenario  accurately  depicts  the  future, 
large  firms  with  heavy  fixed  costs  will  become  increasingly 
susceptible  to  the  incursions  of  specialists,  resulting  in  less, 
not  greater  concentration. 

6.8  Services 

Finally,  the  ’  Interim  Report  asks  whether  or  not  certain 
types  of  services  should  be  required  to  be  offered  by  all  financial 

institutions.  Our  answer  to  this  is  an  unequivocal  no.  We  firmly 
believe  that  the  decision  as  to  whether  or  not  to  offer  services 
to  the  public  is  the  prerogative  of  the  management  of  individual 
firms  based  upon  their  assessment  of  the  marketplace.  Government 
should  concern  itself  with  ensuring  that  a  competitive  environment 
exists  and  that  business  is  conducted  in  a  way  which  is  fair 
and  equitable  to  the  consumer. 

6.9  It  has  been  rare  indeed  that  a  clear  demand  has  existed 

for  a  good  or  service  that  no  entrepreneur  is  willing  to  meet. 
Where  this  has  occurred,  it  is  most  often  onerous  conditions 
or  costs  imposed  on  the  provision  of  the  good  or  service  by 
government  regulation  that  have  prevented  market  entry.  If 
a  good  or  service  can  be  provided  economically,  we  are  confident 
that  it  will  be  provided.  If  it  is  not  economical,  and  yet  is 
deemed  to  be  essential  for  the  general  benefit,  it  should  be 
provided  by  government. 
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REGULATORY  APPROACH 

7.1  The  form  of  the  regulatory  structure  in  the  financial  services 

industry  has  been  a  source  of  controversy  for  decades.  In  essence, 
the  argument  revolves  around  whether  regulation  should  be  on 

the  basis  of  the  function  performed  or  on  the  basis  of  the  institution 
performing  the  function.  The  concept  of  the  four  pillars  is  founded 
on  the  institutional  approach  and  has  been  the  traditional  basis 
for  regulation  in  Canada.  While  there  are  convincing  arguments 
for  both  points  of  view,  the  trust  industry  believes  that  the 
weight  of  evidence  favours  the  institutional  approach. 

7.2  Function 

The  arguments  for  the  functional  approach  rest  on  the 
logic  that  regulatory  focus  should  be  on  the  particular  service 
being  provided  td  the  public.  That  is,  if  the  concern  is  with 
the  provision  of  fiduciary  services,  the  regulatory  body  should 
establish  the  rules  under  which  this  service  is  to  be  provided 

and  allow  all  who  can  meet  the  requirements  to  participate  in 
the  market.  Similar  procedures  would  apply  for  other  financial 

services.  Regulation  would  preferably  be  conducted  by  one  agency 
at  one  or  other  level  of  government  depending  on  jurisdiction. 

7.3  Institution 

Those  who  favour  the  institutional  approach  agree  that 
in  some  respects  this  is  a  compelling  scenario.  They  argue, 
however,  that  regulation  of  financial  services  must  go  much 

further.  Financial  institutions  are  central  to  the  efficient  functioning 
of  the  economy.  In  order  to  monitor  and  supervise  the  system 
adequately,  it  is  essential  for  regulators  to  have  a  broader 
persepctive  than  a  particular  function.  They  must  have  a  view 
of  the  entire  firm  and  affiliated  firms.  Without  such  a  view, 
it  is  not  possible  to  assess  the  risk  of  any  particular  part. 

7.4  Another  important  consideration  is  the  split  in  jurisdictional 
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responsibility  for  financial  services  between  the  federal  and 

provincial  governments.  Regulation  by  function  would  lead  to 
a  much  more  confusing  and  less  coherent  system  than  now  exists 
in  that  most  of  our  members  would  be  supervised  by  both  govern¬ 
ments,  with  neither  having  a  full  view  of  the  entire  operation 
of  any  particular  company.  The  need  for  the  regulatory  body 

to  have  a  clear  picture  of  the  entire  company  in  order  to  be 

able  to  take  effective  action,  complicated  as  it  would  be  by 
the  split  responsibility  for  legislation  and  regulation,  leads 
the  trust  industry  to  support  the  institutional  approach  to  regulation. 

7.5  Structure  of  Regulation 

Given  the  basic  focus  of  the  regulatory  regime,  questions 

arise  as  to  the  structure  of  regulation  itself.  Should  it  be  entirely 
the  role  of  government  or  should  there  be  a  role  played  directly 

by  the  industry?  If  the  latter,  what  should  that  role  be?  In 

our  opinion  the  trust  industry  should  play  a  greater  role  and 

there  should  be  greater  responsibility  assumed  by  the  directors, 
management  and  outside  advisors  of  individual  companies. 

7.6  We  are  intrigued  with  the  structure  proposed  by  the  British 

for  the  regulation  of  their  securities  industry  which  we  referred 
to  earlier.  In  essence  they  are  designing  a  system  of  self-regulation 
within  a  statutory  framework.  Parliament  would  establish  the 
ground  rules  for  entry  and  operation  of  individual  firms.  The 
responsible  Minister  would  establish  an  umbrella  regulatory 

body  to  administer  the  system.  This  body  would  then  delegate 
specific  supervision  to  broadly  based  industry  groups  which 
would  be  self  financed.  Day-to-day  supervision  would  be  carried 
out  by  these  bodies,  including  matters  of  entry  into  the  industry, 
supervision  of  business  practices  and  enforcement  of  the  regulatory 
provisions.  The  Minister  would  retain  the  authority  to  withdraw 
this  delegation  if,  in  his  opinion,  the  supervisory  functions 
were  being  inadequately  performed  or  the  delegated  authority 
was  restricting  competition. 
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7.7  An  attractive  feature  of  the  British  system  is  that  it  would 

involve  the  industry  in  a  direct  way,  putting  the  onus  on  individual 
managers  and  Directors  to  ensure  that  fair  dealing  occurs.  It 
also  has  the  advantage  that  supervision  is  "close  to  the  street". 
The  supervisory  body  is  likely  to  become  aware  of  questionable 

practices  much  sooner  than  would  be  the  case  with  a  government 
agency.  Finally,  because  the  bodies  would  be  enabled  to  manage 
their  own  operations  within  the  overall  legislative  framework, 
their  procedures  can  be  modified  in  response  to  new  developments 

much  more  quickly  than  would  be  the  case  with  a  government 

regulatory-  body. 

7.8  Whether  or  not  the  Task  Force  decides  that  such  an  approach 

would  be  effective  in  a  Canadian  context,  we  would  hope  that 
the  features  of  the  new  British  system  would  be  carefully  examined. 
In  the  final  analysis,  whatever  approach  is  recommended  must 
be  responsive  to  the  changing  environment;  quick  acting  to  catch 
potential  problems  early  on,  and  should  increase  the  level  of 

responsibility  and  accountability  on  those  directing,  managing 
and  advising  individual  institutions. 

7.9  Co-ordination  of  Regulation 

Another  issue  raised  in  the  Interim  Report  is  whether  or 

not  Canada  needs  a  national  scheme  of  regulation  and  supervision. 
We  will  have  more  to  say  about  this  subject  in  the  following 

section  but  at  this  point  we  would  like  to  indicate  in  the  strongest 
possible  terms  that  there  is  urgent  need  for  greatly  improved 

co-operation  and  co-ordination  between  the  federal  and  provincial 
governments  with  regard  to  the  regulation  and  supervision  of 
Canada's  financial  services  industry.  The  current  situation 
is  simply  unacceptable.  There  is  excessive  duplication  and  overlap, 
inadequate  communication,  conflicting  regulatory  and  supervisory 
directions  and  philosophies  and,  at  times,  outright  bickering. 

7.10  If  the  financial  services  industry  is  to  remain  healthy 
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and  realize  its  potential  to  contribute  to  the  growth  and  prosperity 
of  the  Canadian  economy,  there  must  be  an  end  to  this  state 
of  affairs.  Perhaps  there  is  a  need  for  a  national  joint  agency 
with  delegated  authority  from  both  levels  of  government;  perhaps 
better  co-operation  and  co-ordination-  between  existing  agencies. 
Something  major  must  be  done,  and  it  must  be  done  soon.  As 
a  practical  matter,  imminent  release  of  a  federal  discussion 
paper  on  financial  institutions  will  occur  followed  by  introduction 
of  draft  legislation  in  the  fall.  It  would  therefore  seem,  particularly 
given  the  recently  announced  provincial  election,  that  the  likelihood 
of  co-ordinating  the  legislation  timetable  between  the  two  major 
regulatory  jurisdictions  will  be  lost.  We  would  ask  the  Task 
Force  to  specifically  identify  a  plan  to  deal  with  this  issue. 
Could,  for  example,  areas  of  major  policy  considerations  be 
addressed  with  the  Federal  Government  prior  to  enactment  of 
any  Federal  legislation? 
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JURISDICTION 

8.1  As  is  the  case  in  so  many  areas  in  Canada,  jurisdiction 
over  financial  services  is  split  between  the  federal  and  provincial 
governments.  The  federal  government  is  responsible  for  matters 
relating  to  banking,  interest  and  interprovincial  trade  and  commerce. 
The  provincial  governments  are  responsible  for  contracts,  property 
and  civil  rights.  The  result  is  that  neither  level  of  government 
has  been  able  to  establish  exclusive  jurisdiction  over  many 
areas  of  financial  services  other  than  banking,  which  has  never 
been  formally  defined.  One  result  of  this  situation  is  that  Canada 
has  a  confusing,  and  some  would  say  confused,  patchwork  of 
legislative  and  regulatory  structures  involving  serious  overlap 
and  duplication.  Previous  attempts  to  rationalize  this  system 
have  net  with  failure  or,  at  best,  limited  success.  However, 
the  need  for  change  is  great  and  increasing  with  time. 

8.2  This  sense  of  urgency  is  highlighted  by  .  the  current 

disintegration  of  the  implicit  provincial  co-ordination  of  legislation 
and  regulation  which  has  existed  to  a  greater  or  lesser  degree 
in  the  past.  Historically,  Ontario  has  established  the  standard 
and  the  other  provinces  have  tended  to  follow  suit.  Recently, 
however,  this  pattern  has  been  shattered  by  the  actions  of  Quebec 
which  is  proceeding  with  a  plan  to  substantially  deregulate 

the  financial  services  ■  industry  within  the  province.  Ontario 
is  giving  every  indication  that  it  intends  not  to  follow  this 
approach.  If  this  is  the  case,  Canada's  two  largest  provinces 
will  have  dramatically  different  regimes  for  the  regulation  and 
supervision  of  financial  services. 

8.3  Firms  typically  gravitate  to  the  jurisdiction  with  the  least 
onerous  regulatory  (and  tax)  structure.  This  could  be  expected 
to  occur  in  this  situation  but  for  the  threat  of  restrictive  action 
being  contemplated  by  the  Ontario  Government  which  could  throw 
the  financial  services  industry  into  turmoil.  The  Ontario  Government 
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has  indicated  that  it  intends  to  place  provisions  in  trust  and 

loan  legislation  which  will  tighten  its  authority  over  all  trust 

and  loan  companies  operating  in  the  province,  whether  they 
are  incorporated  in  Ontario  or  not.  This  means  that  federally 
incorporated  firms  will  fall  under  the  regulation  of  both  levels 

of  government,  and  firms  incorporated  in  other  provinces  will 
be  required  to  comply  with  two  potentially  different  sets  of 
provincial  legislation. 

8.4  The  Ontario  Government  has  indicated  that  it  also  intends 

to  deny  firms  that  fail  to  comply  with  these  new  laws  the  right 
to  do  business  in  the  province.  While  we  support  the  Government's 
desire  to  establish  strong  standards  of  consumer  protection  for 

Ontarians,  such  an  approach  could  create  severe  problems  in 
cases  where  conflict  exists  between  the  laws  of  the  respective 
jurisdictions,  not  to  mention  the  potential  constitutional  problems 
which  could  arise  if  a  federally  incorporated  firm  is  denied 

the  right  to  operate  in  one  of  the  Canadian  provinces.  We  are 
deeply  concerned  by  these  developments  which  we  see  as  posing 

a  real  and  serious  threat  to  the  continued  existence  of  a  national 
market  for  financial  services  in  Canada.  Given  the  limited  size 
of  the  Canadian  market,  further  fragmentation  would  be  a  grave 
mistake. 

8.5  This  situation  is  the  more  serious  inasmuch  that  fragmentation 

would  not  result  for  the  banks  which  fall  exclusively  under 
federal  jurisdiction.  Lack  of  co-ordination  of  legislative  and 
regulatory  initiatives  among  the  various  jurisdictions  would 
seriously  damage  the  ability  of  trust  and  loan  companies  to 

compete  with  the  banks  and  add  to  the  banks'  dominance  of 

the  financial  services  industry. 

8.6  Given  the  importance  of  this  matter  to  the  national  economy, 

the  trust  industry  believes  that  the  question  of  whether  there 

should  be  some  form  of  national  co-ordinating  body  to  assume 
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responsibility  for  the  regulation  and  supervision  of  the  financial 
services  industry  can  no  longer  be  avoided.  There  is  little  hope 
that  this  could  be  undertaken  by  the  federal  government,  but 
perhaps  a  joint  federal-provincial  body  could  be  formed  which 
would  have  the  delegation  of  both  levels  of  government.  At  the 
very  least  it  is  essential  that  the  federal  and  provincial  governments 
come  together  in  a  serious  attempt  to  bring  some  common  ground 
to  the  current  state  of  affairs.  Given  the  rapid  and  fundamental 
changes  taking  place  in  the  financial  markets  throughout  the 
western  world,  there  is  a  real  risk  that  Canada  could  find 
itself  in  a  financial  backwater  if  co-ordinated  action  is  not 
taken  soon. 
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OWNERSHIP 


9.1  The  question  of  ownership  limitations  has  several  dimensions. 

Control  of  foreign  ownership  and  the  control  of  ownership  in 

cases  where  there  is  inherent  conflict  of  interest,  are  examples. 
Control  of  foreign  ownership  has  a  long  tradition  in  Canadian 

public  policy  and  is  fully  justified  as  a  means  to  protect  national 
sovereignty.  The  extension  of  ownership  controls  to  conflict  of 
interest  situations  can  be  logically  argued.  However,  the  trust 
industry  is  of  the  opinion  that  the  further  blanket  extension 
of  ownership  restrictions  is  a  totally  different  issue,  and  one 
which  the  trust  industry  cannot  support  on  logical  or  public 

policy  grounds. 

9.2  According  to  some,  wide  ownership  of  financial  institutions 

is  the  sine  qua  non  of  a  sound  financial  system.  They  would 
have  us  believe  that  many,  if  not  most,  of'  the  problems  which 

have  beset  •  financial  intermediaries  in  the  past  could  have  been 

avoided  simply  by  imposing  restrictions  on  the  extent  to  which 
any  one  individual,  or  related  group  of  individuals,  could  own 

a  financial  institution.  We  do  not  subscribe  to  this  view.  In 

fact  we  would  point  out  that  the  creation  of  ownership  limitations 
could  significantly  impact  the  property  rights  of  all  shareholders. 
Responsible  major  shareholders  are  an  important  element  of  the 
trust  industry  today  because  they  provide  the  industry's  risk 
capital  and  their  presence  can  result  in  greater  accountability 
of  management  to  the  benefit  of  investors  and  depositors.  The 
absence  of  major  shareholders  would  significantly  hamper  the 
trust  industry  in  development  of  its  competitive  abilities  relative 
to  the  banking  sector. 

9*3  As  we  noted  in  our  brief  on  the  Canada  Deposit  Insurance 

Corporation  (Appendix  "A"),  the  application  of  ownership  restrictions 
to  the  banking  system  occurred  as  a  result  of  the  threat  of  foreign 
takeover  of  Canadian  banks  in  the  mid-1960's.  The  move  had 
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very  little  to  do  with  the  protection  of-  consumers  or  the  preservation 
of  the  integrity  of  the  Canadian  financial  system  apart  from 
this.  There  is  good  reason  to  believe  that  the  only  reasons  that 
restrictions  on  bank  ownership  were  made  general  was  to  avoid 
the  claim  of  discrimination  by  the  United  States  and  other  countries. 
Indeed,  the  Royal  Commission  on  Banking  and  Finance,  which 
reported  shortly  before  the  1967  revision  of  the  Bank  Act  that 

brought  in  ownership  restriction,  had  only  discussed  this  issue 

as  it  applied  to  the  ownership  of  one  bank  by  another. 

9.4  For  a  recent  evaluation  of  the  ownership  issue,  we  refer 

the  Task  Force  to  the  discussion  in  the  Government  of  Ontario 

White  Paper  on  Loan  and  Trust  Companies  and  to  the  related 

discussion  in  the  report  of  the  Standing  Committee  on  Administration 
of  Justice.  After  careful  consideration  of  all  the  evidence,  the 
Ontario  Government,  supported  by  the  Standing  Committee,  has 
proposed  that  no  restrictions  should  be  applied  to  the  ownership 
of  trust  and  loan  companies  -“by  Canadians.  The  White  Paper 
rightfully,  in  our  opinion,  points  out  that: 

"....the  reality  is  that  someone  or  some  group  will  generally 
have  effective  control  over  a  corporation  at  any  given 
time,  whether  that  is  based  on  ownership  or  management. 
It  is  both  simplistic  and  misleading  to  base  a  regulatory 
regime  on  restrictions  intended  to  deal  with  only  one  source 

of  control."  (p.23) 

The  Standing  Committee  went  on  to  add  after  their  deliberations, 
"that  ownership  is  not  the  key  problem  with  loan  and  trust 

companies  provided  that  sufficient  controls  are  introduced". 
(p.26)  We  fully  concur  with  these  sentiments.  The  way  to  deal 
with  abuses  is  to  attack  the  causes  of  the  problems.  In  earlier 

sections  of  this  brief,  we  have  set  out  an  approach  which  we 

believe  will  accomplish  this. 

9.5  As  we  indicated  earlier,  the  restriction  of  ownership  is 

not  unjustified  per  se.  However,  such  restrictions  must  have 
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a  firm  public  policy  foundation.  We  do  not  believe  that  there 
is  such  a  foundation  for  blanket  ownership  restraints. 
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CONSUMER  DEMAND,  THE  MARKET  OUTLOOK  AND  TECHNOLOGY 

Under  these  headings,  the  Task  Force  has  raised  a  number 

of  interesting  issues.  However,  the  manner  in  which  they  are 
raised  seems  to  indicate  a  lack  of  faith  in  the  ability  of  the 
marketplace  to  assure  that  the  services  which  consumers  want, 

and  are  willing  to  pay  for,  will  be  forthcoming  without  some 
form  of  government  direction.  In  the  discussion  of  technology 
earlier  in  this  brief,  we  indicated  that  technological  change 
in  the  financial  services  industry  has  greatly  increased  the 
services  available  to  consumers  and  that,  in  our  view,  it  will 
continue  to  do  so  in  the  future.  Further,  it  is  our  view  that 

the  potential  access  to  markets  afforded  by  advanced  communications 
will  act  to  stimulate  competition  and  facilitate  entry  by  a  wide 
variety  of  independent  specialists. 

Full  Service 

It  may  be  that  one-stop  shopping  for  financial  services 
will  be  an  option  available  to  consumers.  We  do  not  find  that 

either  surprising  or  threatening.  There  are  consumers  who  will 
desire,  and  who  will  benefit  from  having  all  services  available 
under  one  roof.  This  could  be  in  the  form  of  a  single  full  service 
institution;  in  the  form  of  networked  arrangements;  or  in  the 
form  of  clustered  boutiques:  only  time  will  tell.  In  any  event, 
if  one  or  all  of  these  arrangements  is  in  the  interest  of  a  large 

enough  constituency,  the  market  will  find  a  way  to  provide 
it.  Nevertheless,  just  as  the  food  supermarket  has  not  caused 
the  demise  of  small  specialty  food  shops,  we  do  not  think  that 

the  development  of  a  "financial  supermarket"  would  mean  the 
end  of  independent  and  specialized  financial  services. 

Regulation  of  Products  and  Services 

Perhaps  the  greatest  threat  to  the  health  and  vitality 
of  the  financial  services  industry  would  be  a  lack  of  competition 

induced  by  overly  restrictive  regulation  of  the  products  and 
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services  which  institutions  are  allowed  to  offer.  The  trust  industry 
is  particularly  concerned  with  the  limitations  placed  on  its  ability 
to  expand  into  new  and  emerging  markets  by  the  "quality  asset" 
rules  now  in  place.  For  example,  trust  and  loan  companies  are 

being  affected  by  two  major  forces  in  the  mortgage  market  which 

has  been  their  traditional  base.  The  first  is  competition  from 

the  banks.  Since  the  Bank  Act  was  amended  in  1967,  to  allow 
them  to  participate  actively  in  the  residential  mortgage  field, 

they  have  assumed  the  role  as  the  lead  institutional  player. 
The  second  force  is  the  changing  demographic  patterns  and  the 

influence  of  these  changes  on  the  demand  for  mortgages.  This 

has  declined  and  is  projected  to  continue  to  do  so.  These  forces 

will  act  to  restrict  severely  the  growth  of  trust  firms,  and  will 

add  to  their  vulnerability  to  future  market  fluctuations  unless 

opportunities  are  made  available  for  expansion  into  other  areas. 

10.4  Management 

The  Task  Force  has  noted  that  there  may  be  a  lack  of 
depth  in  the  management  of  some  institutions  which  will  prevent 

their  taking  on  new  areas  of  endeavour  or  which  may  create 
risks  of  loss  if  they  do  expand.  We  believe  that  if  this  is  a 

problem  it  is  one  that  can  be  overcome  with  time.  This  is  an 

area  of  management  responsibility  and  not  one  with  which  the 

government  should  concern  itself  except  insofar  as  it  relates 
to  the  safety  of  the  assets  of  consumers  of  the  particular  firm's 

products  and  services.  This  concern  can  be  dealt  with  by  establish¬ 
ing  an  effective  system  of  regulation,  supervision  and  monitoring. 

10.5  Flexibility 

The  main  message  that  we  would  like  to  leave  with  the 
Task  Force  is  that  there  is  a  great  and  urgent  need  for  change 

to  the  legislative  and  regulatory  structure  in  order  to  enhance 
the  flexibility  of  institutions  to  respond  to  competition  and  emerging 
market  forces. 
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An  important  element  would  be  to  ensure  that  trust  company 

legislation  is  drafted  along  the  lines  of  the  Bank  Act  which 
allows  full  discretion  to  engage  in  financial  intermediation  with 
certain  exceptions.  Current  trust  company  legislation  takes  the 
opposite  approach  of  specifying  the  areas  where  business  is 

to  be  allowed.  It  is  essential  that  the  legislation  should  also 
be  subject  to  review  not  less  frequently  than  at  ten  year  intervals 
as  is  the  Bank  Act. 

Furthermore,  the  structure  decided  upon  must  be  designed 
to  place  greater  responsibility  for  ensuring  integrity  and  fair 

dealing  on  the  directors,  management  and  advisors  of  individual 
firms,  and  must  rely  less  on  direct  intervention  by  governments! 
We  believe  that  such  a  system  can  and  should  be  developed 
and  that  it  will  achieve  the  twin  objectives  of  good  regulation: 

the  enhancement  of  fair  competition  and  the  protection  of  the 
interests  of  consumers  of  financial  services. 
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EXECUTIVE  SUMMARY 


Deposit  insurance  is  an  important  and  integral  feature  of  Canada's 
financial  intermediation  system.  However,  recent  losses  by  Canada 
Deposit  Insurance  Corporation  (CDIC)  have  raised  serious  concerns 
in  respect  of  the  system's  structure,  organization  and  administration. 

While  the  trust  industry  strongly  supports  the  concept  of  deposit  insurance, 
and  commends  CDIC  for  its  recent  efforts  to  maintain  confidence  in, 
and  the  stability  of,  Canada's  deposit  taking  institutions,  we  believe 
that  there  are  problems  with  the  current  system  which  must  be  addressed 
on  an  urgent  basis. 

In  the  attached  brief  we  address  the  following  issues: 

a)  the  deficit  in  the  deposit  insurance  fund  and  how  it  is 

to  be  eliminated, 

b)  the  manner  in  which  insolvent  institutions  are  to  be  dealt 
with , 

c)  the  mandate  of  CDIC  and  its  role  in  providing  liquidity 

and  other  financial  assistance  to  ailing  or  problem  institutions, 

d)  the  adequacy  of  current  provisions  for  disclosure  of  information 
to  supervisors  and  consumers, 

e)  the  level  of  prudential  standards  and  the  effectiveness 
of  supervisory  and  regulatory  controls  and  procedures, 

f)  the  improvement  of  mechanisms  for  co-ordinating  the 
administrative  and  supervisory  roles  of  the  federal  and 
provincial  governments  and  CDIC, 

g)  the  proper  role  for  member  institutions  in  the  CDIC  decision¬ 
making  process,  and 

h)  the  nature  of  the  insurance  contract  with  depositors  and 
deposit  taking  institutions: 

-  the  extent  of  coverage, 

-  the  manner  and  degree  to  which  depositors  share 
the  risk  of  loss, 

-  the  role  of  private  insurers  in  the  system,  and 

-  the  manner  in  which  premium  rates  are  established. 

The  current  deficit  in  the  deposit  insurance  fund  is  of  serious 
concern  as  is  the  federal  government's  overall  deficit.  We  are  of  the 
opinion  that  both  of  these  deficits  must  be  eliminated  in  an  orderly 
and  systematic  fashion.  As  such,  we  cannot  support  any  suggestion 
that  the  federal  deficit  problem  be  magnified  through  government 
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assumption  of  the  deficit  in  the  deposit  insurance  fund.  Rather,  the 
trust  industry  believes  that  member  institutions  should  shoulder  this 

burden.  Specifically,  that  the  deficit  be  ammortized  over  a  defined 
period  of  time  and  eliminated  via  a  temporary  surcharge  on  existing 
deposit  insurance  premiums. 

The  liquidity  lending  and  loan  guarantee  functions  of  CDIC  are 
central  to  the  current  deposit  insurance  system.  We  believe  that  these 
functions  must  continue  to  be  performed  by  CDIC.  However,  action 
must  be  taken  to  ensure  that  these  facilities  are  not  inadvertently 
used  to  provide  insurance  coverage  to  otherwise  uninsured  depositors 
and  unsecured  creditors  of  problem  institutions.  To  avoid  such 
circumstances,  CDIC  must  review  and  sharpen  the  criteria  employed 
to  differentiate  between  institutions  which  are  legitimate  candidates 
for  short-term  assistance  and  those  which  should  be  liquidated.  There 

must  be  improved  and  strengthened  disclosure  requirements  and  early 
warning  systems,  co-operatively  developed  by '  the  federal  and  provincial 
governments,  to  ensure  that  such  distinctions  can  be  made,  and  that 
speedy  action  can  be  taken. 

Effective  regulation  and  supervision  of  deposit  taking  institutions 
in  Canada  requires  that  there  be  close  co-operation  between  the  federal 
and  provincial  governments.  Legislative  and  regulatory  provisions 
must  be  made  consistent  as  they  relate  to  disclosure,  minimum  capital 

and  liquidity  requirements  and  inspection  procedures.  There  must 

also  be  more  direct  and  effective  industry  input  into  the  decision¬ 
making  process  leading  up  to  such  changes  as  well  as  in  respect 
of  actions  relating  to  ailing  or  problem  institutions.  To  this  end  an 
Advisory  Committee  representative  of  all  member  institutions  should 
be  established  to  consult  with  CDIC  and  provision  should  be  made 
for  each  major  class  of  institutions  to  be  represented  on  CDlC's  Board 
of  Directors. 

The  basic  structure  of  the  deposit  insurance  system  is  essentially 
sound  in  our  view.  We  do  not  believe  that  there  should  be  changes 
to  reduce  the  level  of  insurance  coverage,  nor  do  we  believe  that 

depositors  should  be  asked  to  assume  part  of  the  risk  of  loss  within 

this  level  of  coverage.  Parliament  decided  as  recently  as  April  1983 

that  $60,000  is  the  proper  insurance  limit.  We  do  not  question  this 

judgment . 

Currently,  all  member  institutions  pay  the  same  flat  rate  premium 
for  deposit  insurance  coverage.  Having  in  mind  all  the  factors  involved, 

the  trust  industry  is  of  the  view  that  this  procedure  should  not  be 
changed.  We  do  not  believe  that  risk  related  premiums,  even  assuming 

that  they  can  be  objectively  assessed,  would  effectively  counter  tendencies 
towards  excessive  risk  taking  behaviour  nor  compensate  CDIC  for  resulting 
losses.  Rather,  we  see  improved  regulatory  and  supervisory  controls 

as  the  most  viable  approach  to  these  potential  problems. 

Canadian  depositors  value  and  rely  upon  our  system  of  deposit 
insurance.  Any  actions  which  diminish  the  protection  which  is  now 
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provided  would  not  be  well  received  in  our  view.  Nor  should  such 

actions  be  necessary. 

We  believe  that  federal  and  provincial  legislators  and  federal 
and  provincial  regulatory  bodies  should  give  thoughtful  attention 
to  the  problems  and  the  solutions  which  we  have  outlined.  It  is  essential 
that  both  levels  of  government  work  closely  together  and  with  the 
banking  and  trust  industry  so  that  the  level  of  co-operation  and 

consultation  between  CDIC  and  these  industries  can  be  improved. 


The  trust  industry  is  fully 
positively  with  both  federal  and 
officials  in  all  possible  ways  to 
deposit  insurance  reform. 


prepared  to  co-operate  and  work 
provincial  governments  and  their 
bring  about  a  fair  and  efficient 
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INTRODUCTION 

The  protection  of  deposits  via  a  system  of  deposit  insurance 

has  become  a  cornerstone  of  Canada's  financial  system.  It  has 
acted  to  promote  stability  and  public  confidence.  It  has  also 
facilitated  entry  into  the  market  by  new  deposit  taking  institutions 
thus  increasing  competition  and  improving  services  and  pricing 

to  consumers.  However,  recent  losses  by  Canada  Deposit  Insurance 
Corporation  have  raised  serious  concerns  as  to  the  organization 
and  administration  of  the  system  and  have  stimulated  wide  ranging 
recommendations  for  change  from  some  member  institutions.  The 
trust  industry  shares  these  concerns,  yet  feels  that  many  of 
the  recommendations  made  to  date  fail  to  address  the  main  issues. 
Furthermore,  they  give  the  appearance  of  attempts  to  put  the 
self-interest  of  a  certain  class  of  deposit  taking  institutions 

ahead  of  the  interests  of  depositors  and  the  public  generally. 

The  trust  industry  is  of  the  view  that  there  must  be  changes 

to  the  current  deposit  insurance  system,  but  that  these  changes 

must  not  occur  in  isolation  from  broader  questions  facing  the 

organization  of  the  entire  financial  services  industry.  Any  changes 
must  act  to  promote  efficiency;  to  encourage  competition;  to  broaden 
Canadians'  access  to  financial  services;  to  encourage  prudent 

management  and  maintain  stability;  and  to  increase  confidence 
in  Canadian  financial  institutions.  These  are  the  criteria  which 

must  be  used  to  assess  proposed  modifications  to  any  aspect 
of  the  legislative  and  regulatory  framework  of  the  financial 
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services  sector.  Changes  to  the  deposit  insurance  system  are 

no  exception. 

In  implementing  change,  it  is  also  important  to  consider  the 

attitudes  of  individual  Canadians.  Canada  is  a  nation  that  saves 
much  more  intensively  than  is  the  case,  for  example,  in  the 
United  States.  We  do  not  believe  that  Canadians  would  take 
kindly  to  modifications  in  the  deposit  insurance  system  which 
remove  or  reduce  the  extent  of  protection  of  their  savings  which 
they  now  enjoy  and  value  highly.  The  recent  Decima  research 
findings  that  two-thirds  of  Canadians  fear  for  their  jobs  or 

those  of  family  members  reinforces  this  belief.  Consumer  confidence 
in  Canada  will  not  be  advanced  by  actions  which  Canadians 

could  perceive  as  threatening  to  the  safety  of  their  accumulated 
savings . 

Within  this  context,  there  are  a  number  of  deposit  insurance 
issues  which  the  trust  industry  feels  must  be  addressed  on  an 
urgent  basis: 

a)  the  deficit  in  the  deposit  insurance  fund  and  how  it  is 
to  be  eliminated, 

b)  the  manner  in  which  insolvent  institutions  are  to  be  dealt 
with , 

c)  the  mandate  of  CDIC  and  its  role  in  providing  liquidity 
and  other  financial  assistance  to  ailing  or  problem  institutions, 

d)  the  adequacy  of  current  provisions  for  disclosure  of  information 
to  supervisors  and  consumers, 

e)  the  level  of  prudential  standards  and  the  effectiveness 
of  supervisory  and  regulatory  controls  and  procedures. 
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f)  the  improvement  of  mechanisms  for  co-ordinating  the 
administrative  and  supervisory  roles  of  the  federal  and 
provincial  governments  and  CDIC, 

g)  the  proper  role  for  member  institutions  in  the  CDIC  decision 
making  process,  and 

h)  the  nature  of  the  insurance  contract  with  depositors  and 
deposit  taking  institutions: 

-  the  extent  of  coverage, 

-  the  manner  and  degree  to  which  depositors  share  the 
risk  of  loss, 

-  the  role  of  private  insurers  in  the  system,  and 

-  the  manner  in  which  premium  rates  are  established. 

5.  Another  issue,  which  has  been  raised  in  The  Canadian  Bankers' 

Association  (CBA)  brief  on  deposit  insurance,  has  to  do  with 

the  need  to  impose  ownership  restrictions  on  all  deposit  taking 
institutions.  The  bankers  are  of  the  opinion  that  "many  of  the 
recent  claims  on  the  CDIC  insurance  fund  might  have  been  avoided" 
had  such  restrictions  been  in  force.  Lack  of  such  restrictions, 

according  to  them,  is  the  root  cause  of  the  deposit  insurance 

difficulties.  The  trust  industry  finds  this  argument  unconvincing 

in  fact,  and  self-serving  in  intent. 

6.  The  myth  has  long  been  promoted  that  the  10%  ownership  rule 

was  introduced  in  the  1960s  to  protect  the  unsophisticated  from 

the  unscrupulous.  The  facts  are  quite  different.  The  rule  was 

brought  into  being  primarily  to  prevent  foreign  takeovers  of 
Canadian  chartered  banks.  Consumer  protection  was  a  secondary 

consideration  at  best,  although  it  may  have  been  prominently 

displayed  in  the  public  policy  debate. 
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Strident  promotion  and  defense  of  the  10%  rule  today  as  essential 
to  preserving  the  integrity  of  our  financial  system  is  unfounded. 
Indeed,  the  1964  Report  of  The  Royal  Commission  on  Banking 
and  Finance  (Porter  Commission)  did  not  consider  application 
of  a  10%  rule  to  financial  institutions  except  as  applied  to  the 
ownership  of  one  bank  by  another.  Never  was  this  concept  applied 
to  ownership  of  a  bank  by  a  non-financial  entity.  We  strongly 
contend,  therefore,  that  promotion  of  the  myth  has  more  to  do 
with  a  self-interest  in  restricting  entry  and  thwarting  market 
forces  than  with  gaining  other  expressed  objectives.  If  the  strict 
enforcement  of  widely  held  ownership  is  such  a  fundamental 
aspect  of  protecting  the  public  interest,  why  is  Canada  virtually 
the  only  country  in  the  western  world  to  advocate  the  broad 
use  of  such  rules? 

In  terms  of  the  principles  elaborated  earlier,  ownership  restrictions 
do  not  achieve  the  results  claimed  for  them.  They  do  not  promote 
efficiency.  They  do  not  encourage  competition.  They  do  not  broaden 
access  to  financial  services.  They  do  not,  in  and  of  themselves, 
ensure  prudent  management  or  maintain  stability.  Neither  do 
they  necessarily  increase  confidence  in  Canadian  financial  institutions. 

Problems  of  mismanagement  have  been  encountered  in  both  closely 
and  widely  held  institutions.  The  evidence  in  Canada,  as  well 
as  in  most  western  countries,  bears  this  out.  We  believe  that 
these  problems  can  and  have  been  dealt  with,  and  are  best 
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dealt  with,  by  means  of  improved  supervisory  and  regulatory 

controls;  adequate  capital  requirements;  more  timely  and  complete 
disclosure  of  information  to  supervisory  bodies;  the  development 
of  effective  early  warning  systems  and  stringent  conflict  of  interest 
rules.  Ownership  rules,  or  the  lack  of  them,  are  neither  the 
cause  of  nor  the  cure  for  the  problems  which  CDIC  faces  today. 
Indeed,  we  would  suggest  that  the  recent  problems  of  some  of 
our  largest  and  most  widely  held  financial  institutions  in  the 
areas  of  sovereign  loans  and  large  loans  to  major  domestic  enter¬ 

prises  present  a  much  more  serious  threat  to  the  stability  and 
integrity  of  Canada's  financial  system  than  do  those  which  gave 
rise  to  the  recent  CDIC  losses.  These  problems  reinforce  the 
view  that  questionable  management  judgment  is  independent  of 

the  ownership  issue.  • 

With  this  as  introduction,  we  now  turn  to  an  examination  of 

deposit  insurance;  its  purposes  and  problems,  and  to  the  discussion 
of  how  the  problems  at  hand  should  be  dealt  with. 
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DEPOSIT  INSURANCE:  BACKGROUND 

The  integrity  and  stability  of  a  nation's  financial  system  is 
of  serious  concern  to  governments  in  all  market  economies.  Deposit 
insurance  has  been  one  method  employed  to  foster  these  objectives. 
However,  it  is  not  the  only,  nor  perhaps  the  most  fundamentally 
important.  Indeed,  the  system  we  have  today  was  only  introduced 
in  1967.  Prior  to  this,  governments  and  regulators  employed 
a  range  of  alternative  schemes  to  promote  stability  and  confidence. 
Entry  restrictions,  mergers  of  problem  companies  with  sound 
institutions,  minimum  capital  requirements,  regulatory  controls 
and  disclosure  of  information  have  all  been  employed. 

Deposit  insurance  should  therefore  be  seen  as  one  component 
of  the  system,  although,  from  the  perspective  of  the  depositors, 
it  has  probably  become  the  most  important.  By  protecting  the 
deposits  of  individuals,  the  insurance  programme  promotes  confidence, 
stability  and  order  in  financial  markets  and  in  the  .payments 
system.  It  allows  institutions  to  raise  funds  from  the  public 
at  a  lower  cost  than  otherwise  would  be  the  case  and  to  lend 
at  lower  rates  to  borrowers.  The  security  provided  by  deposit 
insurance  promotes  entry  of  new  firms  into  the  deposit  taking 
business  and  thus  enhances  competition.  It  reduces  depositors' 
costs  of  determining  and  dealing  with  the  safety  of  their  most 
basic  investment.  In  so  doing  it  largely  prevents  the  possibility 
of  "runs"  on  deposit  taking  institutions  occasioned  by  rumours 
of  mismanagement  or  investment  misfortune  and  thereby  allows. 
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as  recent  events  have  shown,  a  more  orderly  resolution  of  problems 
in  the  marketplace.  Yet  these  benefits  are  not  without  costs. 

Because  deposit  insurance  reduces  or  eliminates  the  risk  of  loss 
to  depositors,  it  also  acts  to  reduce  or  eliminate  their  perceived 
need  to  closely  scrutinize  the  integrity  and  operations  of  the 
institutions  into  which  they  place  their  funds.  This  may  tend 
to  free  institutions  from  the  discipline  and  costs  which  these 
depositor  concerns  would  otherwise  impose,  and  may  allow  them 
to  undertake  investments  of  a  more  risky  nature. 

In  order  to  protect  the  insurance  fund  against  such  potential 
problems,  counter  measures  are  required.  Some  argue  that  the 
answer  is  to  take  steps  to  increase  the  diligence  of  depositors 
and  other  investors  in  deposit  taking  institutions.  Calls  for 
greater  public  disclosure  fall  into  this  category.  However,  there 
is  a  great  amount  of  evidence  to  suggest  that  measures  aimed 


at  enhancing 

depositor 

diligence  are 

not  very 

effective . 

The 

complexity  of 

financial 

information  is 

such  that 

few  but 

the 

most  sophisticated  depositors  can  make 

effective  use  of  it. 

The 

degree  of  sophistication  required  plus  the  cost  to  consumers 
of  obtaining  and  digesting  information  means  that,  as  in  other 
areas,  simple  disclosure  will  not  greatly  increase  market  discipline. 
This  is  especially  true  if  there  continues  to  be  full  deposit 


insurance . 
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15.  Since  full  deposit  insurance  may  tend  to  blunt  the  effectiveness 

of  simple  disclosure  as  a  disciplining  mechanism,  disclosure 
advocates  often  call  for  modifications  to  the  nature  and  extent 

of  insurance  coverage  as  an  added  inducement  to  depositor  diligence. 
These  usually  take  the  form  of  co-insurance  whereby  all  depositors 
are  exposed  to  partial  loss  in  the  event  of  failure  of  an  institution. 

16.  However,  even  the  risk  of  loss  will  not  increase  the  ability 

of  the  unsophisticated  depositor  to  evaluate  complex  financial 
information.  Such  depositors  are  likely  to  rely  on  "rules  of  thumb", 
such  as  the  size  of  an  institution,  to  decide  where  to  place 
their  funds.  These  factors  together  with  the  Government's  implied 
guarantee  that  "no  bank  will  be  allowed  to  fail  in  Canada", 

would  no  doubt  adversely  affect  the  ability  of  non-bank  deposit 
taking  institutions  to  attract  funds,  thereby  reducing  competition 

in  the  marketplace  and  restricting  the  entry  of  new  firms  into 
the  industry.  It  should  not  be  lost  on  the  reader  that  the  implied 
government  guarantee  means  that  partial  deposit  insurance, 

of  whatever  form,  would  apply  only  to  non-banks. 

17.  Alternative  means  to  protect  the  insurance  fund  against  excessive 

risk  taking  rely  on  enhanced  supervisory  and  regulatory  procedures 

along  with  improved  disclosure  of  information  to  supervisory 

and  regulatory  bodies.  Entry  may  be  controlled  via  substantially 
increased  minimum  capital  requirements.  Probity  and  prudence 
can  be  pursued  via  examination,  audit  and  frequent  reporting 
of  financial  statistics  to  supervisory  bodies. 
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In  summary,  it  is  clear  that  deposit  insurance  is  an  effective 
mechanism  for  encouraging  confidence,  competition  and  entry. 
However,  it  may  act  to  reduce  market  discipline  on  deposit  taking 
institutions,  and  may  lead  to  abuses  which  could  be  costly  to 
the  insurance  fund  and  ultimately  to  consumers.  Deposit  insurance 
must  therefore  be  accompanied  by  sound,  efficient  and  effective 


mechanisms 

for  regulatory  control 

.  If 

these 

mechanisms 

are  in 

place  and 

functioning 

properly , 

there 

need 

be 

little 

concern 

for  abuse. 

Nevertheless 

,  recent 

losses 

by 

CDIC 

raise 

serious 

questions  as 

to  whether 

or  not 

this  is 

now 

the  case. 

We  make 

recommendations  later  which  address  this  issue. 
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DEPOSIT  INSURANCE  IN  CANADA 

The  Canada  Deposit  Insurance  Corporation  Act  was  established 
in  1967.  Section  8  of  the  CDIC  Act  sets  out  the  objects  of  the 

Corporation  as: 

a)  to  provide  insurance  against  loss  of  deposits  (up  to  some 

maximum;  currently  $60,000)  for  persons  having  deposits 

with  member  institutions; 

b)  to  provide  such  insurance  for  all  federal  deposit  taking 

institutions  and  to  enter  into  contracts  for  such  insurance 
with  provincial  deposit  taking  institutions; 

c)  to  examine  the  affairs  of  member  institutions  to  ensure 

against  abuse  of  the  insurance  system,  and 

d)  to  accumulate,  manage  and  invest  a  deposit  insurance 
fund  to  be  available  to  meet  insurance  liabilities. 

Section  11  of  the  Act  sets  out  the  powers  of  the  Corporation. 
These  powers  are  broad  and  pervasive  as  they  apply  to  deposit 
insurance.  In  short,  "The  Corporation  may  do  all  things  necessary 

or  incidental  to  the  objects  of  the  Corporation . "  Subsequent 

sub-sections  of  Section  11  itemize  a  wide  range  of  specific  powers. 
Within  these  are  the  powers  to  lend  to  member  institutions,  make 
guarantees,  borrow  from  the  Government  of  Canada  (to  a  current 
maximum  of  $1.5  billion),  acquire  assets  of  member  institutions, 
act  as  curator,  liquidator  or  receiver  of  member  institutions 
and  inspect  member  institutions. 

CDIC  is  therefore  established  to  scrutinize  and  supervise  member 
institutions,  to  provide  liquidity  and  other  financial  assistance 
to  temporarily  distressed  member  institutions,  to  liquidate  or 
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"wind  down"  insolvent  member  institutions  and  to  reimburse 
depositors  for  any  losses  up  to  a  maximum  of  $60,000. 


To 

fund  these  operations. 

member 

institutions 

pay  premiums  to 

CDIC 

equal  to 

l/30th  of  1% 

(.03%) 

of  insured  deposit  liabilities. 

Until 

recently , 

these  premiums  were 

adequate  to 

cover  the  claims 

made 

against 

CDIC  and  to 

accumulate  a  fund 

of  around  $250 

million.  However,  the  events  of  1982-83  resulted  in  major  demands 
on  CDIC  to  the  extent  that  the  fund  could  be  in  deficit  by  several 
hundred  millions  of  dollars.  Clearly  such  deficits  must  be  eliminated 
and  steps  taken  to  ensure  that  repeats  of  the  1982-83  events 
do  not  occur  in  the  future. 


23.  We  strongly  believe,  however,  that  the  concept  of  deposit  insurance 


must 

not  be 

called  into 

question  by  these  events. 

There 

must 

be  improved 

supervision 

and  regulatory 

control . 

Of 

this 

there 

can 

be  no 

doubt.  Indeed,  actions  to 

achieve 

these  ends 

are 

under 

urgent 

consideration 

at  this  time 

at  both 

the 

federal 

and 

provincial  levels. 

24.  We  share  the  general  concern  with  the  current  problems  of  CDIC. 
Yet,  it  is  only  fair  to  note  that  Canada  has  just  experienced 
an  extremely  difficult  economic  period  and  that  this  has  contributed 
significantly  to  the  demands  placed  on  CDIC.  The  combination 
of  the  worst  worldwide  recession  since  the  1930 's  and  previously 
unthinkable  levels  and  volatility  of  interest  rates,  sent  major 


TRUST  COMPANIES  ASSOCIATION  OF  CANADA 
L  ASSOCIATION  DES  COMPAGNIES  DE  FIDUCIE  DU  CANADA 


-  12  - 

shock  waves  through  Canada's  financial  system  which  have  still 
not  been  fully  absorbed.  Falling  interest  rates  during  the 

disinflationary  cycle  that  accompanied  the  recession  also  had 
the  effect  of  driving  land  values  down,  particularly  in  western 
Canada . 

25.  The  mandate  of  CDIC  includes  the  provision  for  liquidity  lending 

and  loan  guarantees.  It  has  used  these  tools  in  an  attempt 
to  stabilize  a  very  difficult  situation  and  to  maintain  confidence 

in  deposit  taking  institutions.  We  think  that  in  the  main  it 

has  accomplished  these  objectives,  and  we  commend  CDIC  for 

its  efforts. 

26.  We  also  want  to  note  that  those  who  are  most  vocal  in  berating 

CDIC  for  its  assistance  to  smaller  deposit  takers  have  not  themselves 
been  immune  to  problems;  nor  have  they  lacked  assistance  from 
governments  in  overcoming  their  problems.  These  institutions 

have  not  needed  to  call  on  CDIC,  but  they  have  clearly  had 
access  to  direct  government  support  which  is  not  available  to 

non-bank  intermediaries.  Let  us  not  forget  the  assistance  given 

to  Dome,  Massey,  Chrysler,  and  the  east  coast  fisheries,  to 

mention  a  few,  which  averted  major  losses  to  certain  deposit 
takers.  Nor  should  we  forget  the  risks  that  have  been  imposed 

on  the  Canadian  financial  system  by  what  now  are  judged  to 
have  been  excessive  sovereign  loans,  and  the  implicit  support 
governme^nts  have  given  in  this  regard. 
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Some  have  suggested  that  such  investment  decisions  represent 
mismanagem.ent  of  enormous  proportions.  The  Canadian  financial 
system  vill  labour  long  and  hard  to  work  its  way  out  of  the 
difficult  and  dangerous  situation  that  these  actions  have  occasioned. 


We 

hope 

and 

believe 

that 

Canada ' s 

institutions 

will  succeed 

in 

their 

efforts 

to  get 

onside 

but 

there 

should  be 

no  doubt  that 

all 

Cana  dians 

will  be 

helping 

to 

carry 

the  load. 

In  this  light, 

the  CBA '  s  frontal  assault  on  the  actions  of  CDIC  appear  somewhat 
nearsighted. 


We  should 

also  like  to  note  that 

the 

problems  facing 

CDIC  are 

not  unique. 

In  the  United 

States , 

the 

Federal  Deposit 

Insurance 

Corporation 

(FDIC)  and  the 

Federal 

Home 

Loan  Bank  Boar 

(  irUT  DP  > 

'-A- 

are  facing  similar  difficulties.  However,  it  would  appear  that 
the  FDIC  and  the  FHLEB  have  been  able  to  act  more  expeditiously 
in  resolving  their  problems  than  has  CDIC.  But  let  us  now  turn 
to  the  issues  we  raised  earlier  and  suggest  some  possible  reforms. 
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THE  QUESTION  OF  REFORM 

The  issues  which  the  trust  industry  feels  must  be  given  urgent 
attention  are  set  out  in  Paragraph  4.  While  these  are  net  necessarily 
listed  in  priority,  the  first  mentioned  was  the  current  CDIC 
deficit  and  how  it  should  be  eliminated.  We  share  the  view  that 
this  deficit  is  frightening  and  that  strict  controls  should  be 
put  in  place  to  ensure,  for  instance,  that  speculative  land 

estate  investment  in  undeveloped  land  should  not  be  considered 
to  be  a  part  of  the  capital  base.  In  the  losses  that  have  occurred 
to  date,  the  common  denominator  seems  to  have  been  speculative 
real  estate  transactions.  However,  this  having  been  said,  we 
are  not  of  the  opinion  that  future  losses  can  be  eliminated  altogether. 
The  raison  d'etre  of  insurance  is,  after  all,  the  spread  of  risks 
associated  with  unknowable  future  events.  Major  recessions  and 
periods  of  highly  unstable  interest  rates  such  as  we  have  recently 
experienced  undoubtedly  lead  to  difficulties  for  deposit  taking 
institutions.  In  these  circumstances  it  should  not  be  surprising 
that  in  some  cases  CDIC  is  called  upon  to  perform  liquidity 
and  liquidation  functions  which  may  result  in  losses  to  the  fund. 
We  reiterate  that  CDIC  should  do  all  it  can  to  minimize  such 
losses,  but  the  mandate  of  CDIC  clearly  provides  for  assistance 
to  troubled  institutions  and  it  cannot  be  denied  the  ability  to 
provide  this.  Nor  dc  we  believe  that  CDIC  should  be  condemned 
out  of  hand  when  justifiable  losses  occur. 
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With  this  as  background,  the  issue  before  us  is:  how  should 
the  current  deficit  be  eliminated,  "who  should  pay"?  The  trust 

industry  cannot  agree  with  those  who  contend  that  this  deficit 

should  be  absorbed  by  governments  out  of  general  tax  revenue. 
There  is  great  concern  over  the  magnitude  of  the  general  deficits 
of  government,  especially  of  the  federal  government,  and  we 
have  joined  with  others  to  urge  that  speedy  action  should  be 

taken  to  resolve  this  problem. 

Moreover,  we  believe  that  the  costs  of  eliminating  the  CDIC  deficit 

should  be  borne  by  those  who  directly  benefit  from  deposit 
insurance.  While  the  taxpayer  undoubtedly  benefits  from  the 

contribution  made  by  such  insurance  to  the  enhanced  stability 

of  the  financial  system  and  improved  confidence  in  the  payments 
mechanism,  it  is  depositors,  borrowers  and,  in  some  cases,  share¬ 
holders  of  deposit  taking  institutions,  who  benefit  most  obviously 

and  directly. 

Depositors  clearly  benefit  from  insurance  through  the  reduced 
risk  of  loss  to  which  their  savings  are  exposed.  Borrowers  benefit 

since  deposit  insurance  means  that  deposit  takers  can  raise 

funds  at  a  lower  cost  than  otherwise  would  be  the  case.  Shareholders 
sometimes  benefit  because  deposit  taking  institutions  which  do 

not  face  legislated  quality  asset  and  leverage  ratio  restrictions 
(namely  the  chartered  banks)  can  afford  to  take  somewhat  higher 

risks  in  their'  lending  and  assume  somewhat  greater  leverage 

than  would  be  the  case  without  deposit  insurance. 
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33.  On  the  cost  side,  Canadian  deposit  taking  institutions  pay  .03% 
per  year  on  insured  deposits  (domestic  Canadian  dollar  deposit 
liabilities).  This  amounts  to  an  annual  cost  for  full  insurance 
on  a  $60,000  deposit  account  of  $18.  In  the  U.S.,  institutions 

under  the  FDTC  pay  .08%  per  year  on  all  domestic  U.S.  dollar 
deposit  liabilities  even  though  coverage  extends  to  only  the 

first  $100,000.  of  deposits  per  depositor  ($48  per  year  on  a 

$60,000  account).  And  while  there  is  a  provision  for  rebates 

in  the  U.S.  System,  there  have  been  none  in  the  past  two  years. 
In  Britain  the  premium  rates  vary  between  .03%  and  .06%  per 
year  on  insured  deposits  even  though  their  scheme  covers  only 
75%  of  the  depositors'  loss  up  to  £10,000.  From  this  it  can  be 
seen  that  insurance  premiums  in  Canada  have  certainly  not  been 
excessive  in  the  past. 


34.  While  it  is  difficult  to  put  numbers  on  the  benefits  which  deposit 
insurance  confers  on  depositors,  borrowers  and  shareholders 
of  deposit  taking  institutions,  the  trust  industry  believes  that 
they  significantly  outweigh  the  costs  which  have  been  paid  to 
date  for  this  insurance.  With  these  factors  in  mind,  we  recommend: 

that  the  CDIC  deficit  be  ammcrtized  over  a  defined  period 
of  time  and  eliminated  by  a  temporary  surcharge  to  be 
added  to  deposit  insurance  premiums; 

that  in  order  to  avoid  an  unduly  severe  financial  impact 
on  member  institutions  the  period  over  which  the  deficit 
is  to  be  ammcTtized  should  not  be  less  than  thirty  years; 

that  the  exact  size  of  the  surcharge  necessary  should  be 
determined  by  consultation  between  CDIC  and  an  Advisory 
Committee  representative  of  all  member  institutions  on  the 
basis  of  the  best  estimate  available  of  the  deficit  and 
the  restoration  of  a  reserve  fund  appropriate  to  CDlC's 
needs . 
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HANDLING  TROUBLED  AND  PROBLEM  INSTITUTIONS 

The  recent  rash  of  insolvencies  involving  deposit  taking  institutions, 
and  the  manner  in  which  CDIC  chose  to  exercise  its  role  as 

liquidator-receiver  has  given  rise  to  criticism  that  CDIC  has: 

a)  exceeded  its  mandate, 

b)  unjustifiably  extended  effective  insurance  coverage  to  uninsured 
depositors  and  unsecured  creditors,  and  thus 

c)  imposed  excessive  losses  on  the  insurance  fund. 

This  is  a  complex  and  difficult  issue.  CDlC's  mandate,  in  the 

opinion  of  the  trust  industry,  clearly  provides  for  alternative 

means  for  handling  the  problem  of  insolvencies.  Our  assessment 

of  CDIC  actions  does  not  indicate  that  it  has  exceeded  its  mandate. 

CDIC  should,  of  course,  act  in  such  a  way  as  to  minimize  costs 

to  the  insurance  fund,  keeping  in  mind  the  overall  effect  that 
its  actions  could  have  on  the  stability  of,  and  confidence  in, 
member  'deposit  taking  institutions  generally. 

If  CDIC  were  to  decide  to  use  its  powers  to  liquidate  an  institution 
as  soon  as  its  net  worth  (on  a  market  value  basis)  reached 
zero,  then  it  could  avoid  all  losses  to  the  fund.  In  this  case 

only  the  shareholders  would  lose;  all  depositors  and  creditors 
would  be  reimbursed  from  the  proceeds  of  the  liquidation.  However, 
market  value  assessment  is  extremely  difficult  at  the  best  of 
times,  and  is  especially  so  during  periods  of  volatile  interest 
rates  and  severe  economic  downturns.  As  such,  it  is  unlikely 
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that  zero  net  worth  can  generally  be  assessed  accurately  or 
quickly  enough  to  avert  losses.  Indeed,  this  is  the  rationale 
for  the  accumulation  of  an  insurance  fund. 

37.  An  alternative  to  liquidation  when  difficulties  are  observed  is 
for  CDIC  to  provide  liquidity  financing  or  loan  guarantees  in 
an  attempt  to  nurse  the  institution  back  to  health.  The  CBA 
has  recommended  that  CDIC  be  prohibited  from  performing  this 
function  and  that  the  Bank  of  Canada  undertake  to  play  this 
role  for  all  deposit  taking  institutions.  If  we  could  be  assured 
that: 

a)  the  Bank  of  Canada  would  accept  this  broadened  mandate, 
and 

b)  that  non-bank  deposit  taking  institutions  would  receive 
the  same  implicit  guarantee  against  failure  that  the  large 
banks  enjoy, 

we  might  support  this  view.  However,  we  believe  that  neither 

of  the  above  is  likely  to  occur.  For  that  reason  and  because 

the  liquidity  lending  role  is  important  in  maintaining  confidence 

and  stability,  especially  in  smaller,  geographically  concentrated 

and  non-bank  deposit  takers,  we  recommend: 

-  that  no  change  be  made  to  the  mandate  of  Canada  Deposit 

Insurance  Corporation  with  regard  to  liquidity  lending. 

38.  Rather  than  tamper  with  the  mandate  of  CDIC,  we  believe  that 

the  proper  course  is  to  institute  improved  supervisory  and  regulatory 
control  systems  which  provide  early  warning  of  potential  problems 
in  order  that  these  may  be  intensively  monitored  for  speedy 
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action.  Progress  towards  such  systems  is  being  made,  and  our 
industry  is  prepared  to  work  closely  with  governments  in  this 
regard. 

The  pcint  of  this  discussion  is  that  CDIC  and  its  supervisory 
and  regulatory  agents  are  required  to  make  value  judgments 
based  upon  information  that  is  often  incomplete.  On  this  basis 
they  must  try  to  assess  whether  or  not  an  institution  is  "salvageable” 
and  thus  a  candidate  for  liquidity  financing  or  loan  guarantees, 
or  whether  it  is  insolvent.  Further,  if  it  is  insolvent,  whether 

the  assets  and  liabilities  are  such  that  immediate  liquidation 
is  in  order,  or  whether  the  firm  should  be  put  in  the  hands 
of  an  "agent"  and  "wound  down".  Finally,  they  must  factor 

in  the  likely  effects  of  these  alternatives  on  the  insurance  fund 
as  well  as  on  public  confidence  and  market  stability. 

In  retrospect  such  decisions  are  simple.  However,  good  management 
decisions  today  often  turn  out  to  be  nightmares  tomorrow  as 
those  institutions  who  have  become  deeply  involved  in  sovereign 
loans  will  readily  attest.  Yet,  while  we  appreciate  the  difficulties 
the  supervisory  and  regulatory  bodies  have  recently  faced  and 
understand  the  inherent  limitations  on  any  agency's  "ability 

to  knew",  we  do  believe  that  steps  can  and  must  be  taken  to 

improve  CDIC  information  and  decision  making  process.  Therefore, 
we  recommend: 

-  that  the  criteria  used  to  differentiate  between  problem 
institutions  (candidates  for  liquidation)  and  ailing 
institutions  (legitimate  candidates  for  liquidity  funding) 
be  reviewed  and  sharpened  immediately. 
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-  that  a  new  disclosure  system  be  developed  co-operatively 

by  the  federal  and  provincial  governments,  CDIC  and 

member  institutions  to  enhance  the  ability  of  the  supervisory 
and  regulatory  authorities  to  make  these  distinctions, 
and 

-  that  work  be  undertaken  immediately  which  will  result 
in  the  implementation  of  an  effective  early  warning  and 
monitoring  system  based  upon  market  value  assessments 
at  the  earliest  possible  date. 


We  also  believe  that  action  must  be  taken  to  minimize  the  extent 

to  which  the  insurance  fund  is  used  directly  or  indirectly  to 
benefit  uninsured  depositors  and  unsecured  creditors.  We  realize 

that  there  is  a  risk  that  any  action  short  of  immediate  liquidation 
can  potentially  involve  a  subsidy  of  this  kind  and  therefore 

cannot  call  for  the  outright  prohibition  of  such  outcomes.  The 

effect  of  this  would  be  to  eliminate  the  liquidity  lending  and 

"winding  down"  options  now  available  to  CDIC.  We  have  stated 

above  why  we  believe  that  these  functions  should  be  continued 

and  will  not  reiterate  them  here  save  to  say  that  use  of  these 
options  can  very  well  act  to  minimize  losses  to  the  insurance 

fund  in  the  final  analysis. 
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DISCLOSURE,  STANDARDS,  CONSULTATION  AND  CO-ORDINATION 

We  indicated  in  the  previous  section  that  we  believe  more,  better 
and  mere  timely  information  is  required  by  supervisory  and 
regulatory  authorities  if  they  are  to  perform  their  functions 
effectively,  and  if  the  CDIC  insurance  fund  is  to  be  protected 
against  abuse.  We  are  encouraged  by  the  progress  that  is  being 
made  in  this  regard  by  the  Ontario  Government  in  its  proposals 
for  new  Trust  and  Loan  Companies  legislation  and  believe  that 
this  matter  will  figure  prominently  in  expected  federal  legislation 
as  well.  However,  we  are  concerned  that  the  provisions  at  each 
level  of  government,  and  between  different  institutional  groups 
at  a  particular  level  of  government,  be  co-ordinated  and  consistent. 
This  is  especially  true  as  it  relates  to  information  to  be  publicly 
disseminated. 

These  same  concerns  apply  to  the  areas  of  minimum  prudential 
standards  for  capital  adequacy  and  liquidity,  and  for  the  establish¬ 
ment  of  effective  audit/inspection  procedures.  We  feel  that  effective 
and  comparable  provisions  in  all  of  these  areas  will  benefit 
CDIC,  the  public  and  member  institutions. 

The  trust  industry  also  believes  that  the  co-ordination  of  the 
supervisory  and  regulatory  authorities  of  the  federal  and  provincial 
governments  and  CDIC  should  be  improved.  We  are  concerned 
that  important  matters  of  supervision  and  regulation  are  not 
being  adequately  co-ordinated  at  this  time. 


TRUST  COMPANIES  ASSOCIATION  OF  CANADA 
LASSOCIATION  D£S  COMPACNIES  DE  nOUQE  DU  CANADA 


-  22  - 


45.  In  view  of  these  concerns,  we  recommend: 

-  that  legislative  and  regulatory  provisions  proposed  at 
the  federal  and  provincial  levels  be  carefully  co-ordinated 
and  that  consistency  be  sought  between  the  provisions 
relating  to  different  groups  of  deposit  taking  institutions, 

-  that  any  capital  and  liquidity  requirements  and  audit/ 

inspection  procedures  proposed  as  qualification  for  deposit 
insurance  be  developed  with  the  active  participation 
of  CDIC  member  institutions  as  well  as  supervisory  and 
regulatory  agencies  at  both  levels  of  government, 

-  that  in  view  of  the  need  for  active  industry  participation 

in  these  tasks,  an  Advisory  Committee  representative 

of  all  member  institutions  be  established  to  advise  the 
CDIC  Board  and  participate  in  consultative  activities 
as  they  relate  to: 

a)  the  premium  rate  surcharge  and  ammortization  period 
to  eliminate  the  insurance  fund  deficit, 

b)  the  development  of  prudential  standards, 

c)  the  development  of  criteria  to  be  used  in  deciding 

among  the  various  policy  options  available  to  CDIC 
for  use  in  dealing  with  problem  or  ailing  member 
institutions , 

d)  any  other  matters  relating  to  the  administration 
of  CDlC's  mandate,  and 

-  that  chairmanship  of  this  Advisory  Committee  be  for 
a  term  of  two  years  and  automatically  alternate  between 
the  major  classes  of  member  institutions.  Candidates 
for  the  position  of  Chairman  could  be  selected  from  among 
the  ranks  of  retired  senior  executives  of  these  groups 
as  recommended  in  the  CBA  Brief. 


46.  While  we  share  the  opinion  of  the  CBA  that  member  institutions 
should  be  given  a  direct  voice  in  CDlC's  decision-making  process 
by  being  represented  on  its  Board,  we  object  to  the  notion  that 
Board  members  be  selected  according  to  the  principle  of  proportionate 
representation,  i.e.  on  the  basis  of  premium  contributions.  It 
seems  likely,  on  that  basis,  that  only  a  person  from  the  banking 
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industry  would  ever  sit  on  the  Board.  We  find  such  a  situation 
unacceptable  and  recommend  that  the  major  classes  of  member 
institutions  should  each  be  represented  on  CDlC's  Board. 
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THE  NATURE  OF  THE  INSURANCE  CONTRACT 

Deposit  insurance  is  mandatory  for  all  federal  institutions  and 

may  be  extended  to  provincial  institutions  through  arrangements 

between  CDIC  and  provincial  authorities/institutions.  The  trust 
industry  thinks  that  this  is  a  sound  arrangement  and  sees  no 

reason  for  change.  CDIC  is  a  federal  body,  governed  by  federal 
legislation.  It  has  been  suggested  that  deposit  insurance  be 
made  mandatory  for  all  deposit  taking  institutions.  While  we 
firmly  believe  in  the  value  of  the  deposit  insurance  concept, 
we  find  it  difficult  to  understand  hew  this  could  come  abcut 
for  other  than  federal  institutions  unless  such  a  decision  was 
taken  by  provincial  governments.  As  such,  we  believe  that  the 
Lopii_  of  universal  deposit  insurance  coverage  falls  beyond  tiie 
mandate  of  the  brief  relating  to  CDIC. 

When  CDIC  was  introduced,  the  extent  of  deposit  insurance  coverage 
was  established  at  $20,000  per  depositor  per  institution.  It  was 

the  judgment  of  the  Parliament  of  the  day  that  this  level  would 
provide  full  protection  for  the  vast  majority  of  "unsophisticated" 
depositors.  Over  the  ensuing  years  inflation  seriously  eroded 
the  real  value  of  this  protection,  and  led  to  an  increased  tendency 
for  many  depositors  to  split  their  savings  among  various  institutions 
in  order  to  maintain  full  deposit  insurance  coverage.  In  the 
1982-84  period  Parliament  considered  this  situation  and  decided 
to  restore  the  real  value  of  coverage  to  its  1967  level.  Thus, 
deposits  are  now  insured  to  the  extent  of  $60,000.  The  trust 
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industry  agrees  with  the  decision  of  Parliament  and  would  not 
support  efforts  to  reduce  this  level  of  coverage.  We  feel  that 
we  have  the  support  of  the  vast  majority  of  Canadian  consumers 

and  depositors  in  taking  this  position. 

There  have  recently  been  calls  to  introduce  a  system  of  co-insurance 
into  our  deposit  insurance  system.  Specifically,  one  proposal 

suggests  that  full  coverage  be  restricted  to  $20,000  and  that 
amounts  between  $20,000  and  $74,000  be  covered  to  the  extent 

of  75%.  Thus,  a  depositor  having  $74,000  in  one  institution  would 

be  covered  only  to  a  level  of  $60,000.  While  we  realize  that 

co-insurance  is  a  fact  in  Britain,  and  that  U.S.  authorities 

are  giving  it  some  consideration,  we  do  not  support  the  concept. 

Not  only  would  co-insurance  be  in  contradiction  of  Parliament's 
recent  decision  that  depositors  be  fully  covered  to  a  level  of 
$60,000,  it  would  also  re-introduce  the  incentive  to  split  deposits 
at  the  level  of  $20,000  in  order  to  avoid  bearing  25%  of  the 

risk  of  loss  beyond  this  point.  We  believe  that  this  would  run 

counter  to  efficiency  considerations,  and  would  re-impose  unnecessary 
costs  on  Canadian  depositors. 

Finally,  we  reiterate  that  the  implied  guarantee  of  the  federal 
government  that  no  bank  will  be  allowed  to  fail  means  that 

co-insurance  would  only  apply  in  the  case  of  non-bank  institutions. 

There  would  be  full  insurance  in  fact  for  bank  depositors  and 
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co-insurance  for  the  rest.  This  is  not  the  way  to  foster  "fair” 
competition  in  our  view. 

52.  The  insurance  premium  rate  structure  is  another  matter  of  concern 

to  member  institutions.  It  is  the  view  of  some  that  the  premiums 
charged  should  reflect  the  risk  of  loss  to  which  CDIC  is  being 
exposed.  This  is  not  an  unreasonable  proposition  in  theory. 

However,  in  practice  such  a  system  could  become  an  administrative 
nightmare  and,  depending  on  how  these  rates  were  established, 
fundamentally  unfair. 

53.  In  principle,  the  trust  industry  believes  that  the  flat  rate  for 

all  member  institutions  is  the  most  sensible  and  should  be  maintained. 
Apart  from  the  administrative  difficulties  involved  there  is  the 
question  of  necessity.  If  appropriate  standards  are  established 

and  enforced  for  membership  in  the  deposit  insurance  system 

and  the  supervisory  and  regulatory  bodies  are  functioning  properly, 
as  we  believe  with  proper  reform  they  will,  all  member  institutions 
should  be  assumed  to  present  very  nearly  the  same  "ex  ante" 
level  risk  cf  loss  to  the  system.  That  being  so,  one  must  question 
the  basis  upon  which  rates  could  be  differentiated. 

54.  Furthermore,  one  must  ask  whether  or  not  risk  related  premiums 

would  truly  be  a  deterrent  to  excessive  risk  taking  behaviour 
in  any  case.  Assuming  rates  are  set  annually  and  the  authorities 
monitor  member  institutions  carefully,  any  premium  adjustment 
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could  only  occur  after  an  institution  was  judged  to  be  a  problem 
case.  By  that  time  the  effects  of  an  increase  in  the  premium 
would  neither  compensate  the  fund  for  the  then  expected  loss 
ncr  act  as  a  deterrent  to  the  risky  behaviour  which  had  already 
occurred . 

The  CBA  has  suggested  that  an  approach  to  variable  premiums 
would  be  to  set  rates  on  the  basis  of  historical  performance 
of  the  industry  group  to  which  a  member  institution  belongs 
and  perhaps  on  the  basis  of  the  size  of  the  individual  institution. 


We 

find 

such 

suggestions  to  be 

totally  unacceptable  in 

that 

the 

premiums 

would  be  unrelated 

to  any  objective  measure 

of 

risk 

.  The 

risk 

of  loss  is  future 

,  not  historically  oriented. 

relates  to 

the 

probability  that  a 

particular  institution  will 

fail 

and  impose  a  loss  on  the  insurance  fund  over  the  premium  period. 
To  establish  a  particular  member  'institution's  insurance  premium 
rate  on  any  basis  other  than  its  own  particular  risk  characteristics 
would  be  totally  unjustifiable  and  unfair. 

Therefore,  should  a  system  of  variable  premium  rates  be  further 
considered  -  which  we  repeat  we  do  not  believe  should  be  the 
case  -  it  could  only  be  acceptable  to  the  trust  industry  if  premiums 
were  established  on  the  basis  of  a  set  of  objective  prudential 
criteria  such  as  gearing  ratios,  liquidity,  size  of  loans  to  individual 
borrowers,  foreign  exposure,  and  so  on.  On  these  objective  bases, 
we  are  confident  that  the  trust  industry  would  fare  well  in 
comparison  with  other  member  institutions. 
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Another  matter  related  to  the  notion  of  co-insurance  and  variable 
premium  rates  has  also  come  to  our  attention.  This  is  the  possibility 
that  a  private  insurance  supplement  to  the  coverage  provided 
under  CDIC  should  replace  some  of  the  current  CDIC  coverage. 

For  example,  CDIC  could  cover,  say,  90%  of  any  loss  up  to  $60,000 
and  the  private  insurer  10%.  The  trust  industry  does  not  believe 
that  such  a  scheme  would  be  viable  or  useful.  In  our  view  there 
would  be  major  administrative  problems  involved  in  combining 
public  and  private  insurance.  Further,  the  nature  of  the  risks 

involved;  i.e.,  a  large  probability  of  no  loss,  and  a  small 

probability  of  major  loss,  are  such  that  private  insurers  would 
be  reluctant  to  write  policies  without  some  form  of  government 
guarantee.  Finally,  it  is  not  clear  how  the  private  insurers 

cculd  be  expected  to  assess  these  risks  without  extensive  access 
to  confidential  and  private  financial  records  of  deposit  taking 
institutions.  Given  the  changing  nature  of  the  financial  services 

industry,  this  could  involve  major  potential  conflict  of  interest 
problems.  For  these  reasons  we  believe  that  a  continuation  of 
pure  public  insurance  is  the  preferred  option. 

S 

In  view  of  this  discussion,  the  trust  industry  recommends: 

-  that  requiring  mandatory  deposit  insurance  for  all  deposit 
taking  institutions  is  beyond  the  scope  of  federal 
jurisdiction  and  should  be  the  subject  for  federal-provincial 
discussion  at  a  later  date, 

-  that  the  current  coverage  of  $60,000  per  depositor  per 
institution  not  be  reduced,  nor  depositors  be  asked  to 
bear  additional  risk  via  a  system  o7  "co-insurance". 
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-  that  the  current  flat  rate  insurance  premium  structure 

be  retained  unless  it  can  be  shown  that  a  variable  rate 
structure,  based  upon  institution  specific,  objectively 

determined  prudential  criteria,  is  feasible  and 
administratively  workable,  and 

-  that  the  notion  of  shared  public-private  insurance  coverage 
as  an  alternative  to  full  CDIC  coverage  be  rejected. 


59.  In  conclusion,  the  trust  industry  would  like  to  reiterate  its 
support  for  a  strong  and  effective  deposit  insurance  system. 

We  are  concerned  about  a  number  of  matters  as  the  discussion 
above  indicates.  Overall,  we  believe  that  the  supervisory  and 
regulatory  system  must  be  improved  to  provide  better  early  warning, 
more  effective  supervisory  and  regulatory  controls  and  mcTe 
expeditious  handling  of  problem  institutions.  We  also  strongly 
recommend  that  improved  co-ordination  between  the  federal  and 
provincial  governrrents  and  CCIC  be  developed  on  an  urgent 
basis.  We  are  prepared  to  assist  in  efforts  to  introduce  such 
improvements  to  the  system  in  any  way  that  we  can. 


January  1985 
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MEMBER  COMPANIES 

TRUST  COMPANIES  ASSOCIATION  OF  CANADA 


1.  Atlantic  Trust  Company  of  Canada 

2.  Cabot  Trust  Company 

3.  Canada  Permanent  Trust  Company 

4.  Central  Trust  Company 

5.  Columbia  Trust  Company 

6.  Community  Trust  Company  Ltd 

7.  Co-operative  Trust  Company  of  Canada 

8.  Counsel  Trust  Company 

9.  Credit  Foncier 

10.  Discovery  Trust  Company  of  Canada 

11.  Eaton  Bay  Trust 

12.  Family  Trust  Corporation 

13.  Fiduciaires  de  la  Cite  et  du  District  de 

Montreal  Limitee 

14.  Fiducie  Pret  et  Revenu 

15.  Fiducie  du  Quebec 

16.  Financial  Trust  Company 

17.  First  City  Trust  Company 

18.  Guaranty  Trust  Company  of  Canada 

19.  Guardian  Trust  Company 

zO.  Heritage  Savings  &  Trust  Company 

21.  Household  Trust  Company 

22.  Huronia  Trust  Company 

23.  Income  Trust  Company 

24.  The  International  Trust  Company 

25.  Montreal  Trust 

26.  Morgan  Trust 

27.  The  Municipal  Trust  Company 

28.  The  National  Victoria  and  Grey  Trust  Company 

29.  North  West  Trust  Company 

30.  Nova  Scotia  Savings  &  Trust  Company 

31.  Pioneer  Trust  Company 

32.  Principal  Savings  &  Trust  Company 

33.  Provincial  Trust  Company 

34.  The  Regent  Trust  Company 

35.  The  Regional  Trust  Company 

36.  Royal  Trust 

37.  Societe  Nationale  de  Fiducie 

38.  Standard  Trust  Company 

39.  Sterling  Trust  Corporation 

40.  Trust  General  du  Canada 

41.  Western  Capital  Trust  Company 

42.  Yorkshire  Trust  Company 


Halifax 
Downsview 
Toronto 
Halifax 
Vancouver 
Toronto 
Sa  skatoon 
Toronto 
Montrea  1 
Vancouver 
Toronto 
Markham 

Montreal 
Quebec 
Montrea  1 
Calgary 
Vancouver 
Toronto 
Montreal 
Eimonton 
Toronto 
Orillia 
Hamilton 
Toronto 
Montreal 
Toronto 
Barrie 
Stratford 
Edmonton 
Halifax 
Regina 
Edmonton 
Charlottetown 
Winnipeg 
Vancouver 
Toronto 
Montreal 
Toronto 
Toronto 
Montreal 
Vancouver 
Vancouver 


ASSOCIATE  MEMBER 


43.  Bermuda  Trust  Company  Limited 
As  at  January  1985 


Bermuda 
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